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ADJUSTMENT. 


§ 61. Fire—Limited Liability Clause—The policy provided © 
that the insured should not be entitled to recover any greater 
portion of the loss than the amount insured under it bore to the 
total amount insured on the property. The insurance was on 
live stock, $1,500. There was insurance on live stock in two 
other companies for $1,667 each. But one company provided 
that no animal should be valued at more than $500, and the other 
that the risk on any one should not exceed $500. The loss was 
steers valued at $336, and one bull valued at $2,000. Held, that 
the insured was entitled to full indemnity from the three compa- 
nies ; that the insured had insurance only on the value of the bull 
below $500, and on the steers, for $4,833, but not on the value of 
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the bull above that améunt. Therefore the defendant was enti- 
tled to pro rate with the other companies on the steers and on 
the bull valued at $500. Held, that this limited the liability of 
the second company to $288 on the steers and bull valued at 
$500 ; that the liability of the third company was limited to 
$116 on steers and $500 on bull, leaving the balance of $1,432 as 
the total liability of defendant. 


Sherman vs. Madison Mut. Ins. Co. 
Rep’d Jour’l, p. 285. , 


AGENT. 


§ 62. Fire.— Waiver by.—Authority offan agent to receive 
proposals and countersign and deliver policies is not authority to 
adjust losses or waive stipulated proofs and bind the company. 
The mere fact that an agent assumes to do those acts does not 
_ establish his authority, nor make his acts binding upon the com- 
pany, in the absence of any notice of want of authority to the 
insured. 

Bush vs. Westchester Fire Ins. Co. 

Rep’d Jour’l, p. 257. ae Ae 


§ 63. Lire.—Authority to bind Company.—The company is 
bound by the acts and words of its general agent in the settle- 
ment of a loss, though there be a secret arrangement between 
them that he has no authority to adjust losses. 


Home Life Ins. Co. vs. Pierce. 
Rep’d Jour’), p. 137. Inu. 8. C. 


§ 64. Frre.— Waiver of Written Agreement.—It is a settled 
law of the Wisconsin Supreme Court that an agent authorized to 
take risks and issue policies against fire, may waive by parol a 
condition in the policy issued. 

Miner vs. Phcenix Ins. Co., 27 Wis., 693 ; McBride vs. Republic Ins. Co., 
80 Wis., 562 ; Devine vs. Home Ins. Co., 32 ib., 471; Parker vs. Amazon 
Ins. Co., 34 ib., 363 ; Webster vs. Phoenix Ins. Co., 36 ib., 67; Wright vs. 
Hartford Ins. Co., ib., 522. 


The case is not taken out of this rule by a special agreement 
written in the body of the policy permitting the use of gasoline 
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when the generator should be removed 30 feet, while the agent 
agreed by parol that it might be used temporarily pending a 
change of the generator. 


McBride vs. Allemania Fire Ins. Co., 30 Wis., 562. 


Winans vs. Allemania Fire Ins. Co. 
Rep’d Jour’l, p. 203. 


APPLICATION. 


§ 65. Lire.—Truth or Falsity of Ans:.er—The application 
was made part of the policy and the basis of the contract, and 
if the statements were in any respect false or fraudulent the po- 
licy was to be void. Held, where the age was stated as thirty, 
and the defense was that the insured was 35 at least, that to 
charge that if the statements as to age were materially untrue 
the policy was void, was error. The direction should have been 
that if insured was found to be 36 the policy was void. The 
direction should have rested on the falsity alone of the statement ; 
but where it was added that if 35 the difference was not imma- 
terial, an exception could not be taken. Held, that a refusal 
to charge that if an answer to the question whether insured 
had ever had rupture was false the policy was void was error. 
Held, that a refusal to charge that in answer to a question whe- 
ther insured had ever had rupture, if ruptured at any time he 
was bound to state the fact, and his answer, “ none,” was false 
and voided the policy, was error. 

Held, that a charge that any previous rupture which impaired 
his health at the time of insurance entitled the company to a 
verdict, but that if he did not require a truss at the time of ap- 
plication his health was not materially affected, and there was no 
falsehood or material suppression which voided the policy, was 
error. Statements and declarations in the application upon the 
faith of which the policy is issued, and which are made part 
thereof, and which it is agreed shall, if in any respect untrue, 
false, or fraudulent avoid the policy, must be absolutely true, 
whether material or not, or the policy will be void. Such state- 
ments need not amount to warranties or representations in any 
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technical sense. The questions for the jury are, first, were the 
representations made ? second, were they false ? 
Jeffries vs. Econ. Mut. Life Ins. Co., 22 Wall., 47 (4 Ins. L. J., 386.) 
Aina Life Ins. Co. vs. France. 
Rep’d Jour’l, p. 257. U. 8. 8. C. 


§ 66. Fire—Burden of Proof.—If the application was signed 
by agent of the insured, the burden of proof is on the insured 
to show that the answers are not theirs. 

Murphrey & Co. vs. Old Dominion Ins. Co. 

Rep’d Jour’l, p. 297. U. 8. C. OC. N.C. 


ASSIGNMENT. 


§ 67. Fimr.— What constitutes Valid.—Where the charter re- 
quired the assignment of policy to be made within thirty days 
after alienation, and the policy required it to be within ten days 
with the approbation of the company, an allegation showing a 
transfer after thirty days with the approbation of the local agent, 
in which there was no considerable consideration paid by the 
assignee except what belonged to payment already due, does not 
show a complete assignment according to the requirements. 


American Ins. Co. vs. Gallagher. 
Rep’d Jour’l, p. 200. Inp. 8. OC. 


BARRATRY. 


§ 68. Marine.—Liability of Insurer of Cargo.—The insurer 
is liable for the wrong done by the master against the shipper 
and for the perils insured against; even though in consequence of 
the negligence of the insured, if not gross or willful misconduct ; 
much more is he liable for the consequences of the negligence of 
the master. 

Earl vs. Rowcroft, 8 East., 126 ; Johnson vs. Berkshire Ins. Co., 4 Allen, 
388 ; 2 Phil. on Ins., 2 1049, 1096. 

A charge implying that the shipper was responsible for the 
mere negligence or carelessness of a competent master not bar- 
ratrous was properly refused. 


Sturm vs. Atlantic Mut. Ins. Co. 
Rep’d Jour’l, p. 209. 





Construction— Evidence. 


CONSTRUCTION. 


§ 69. Fre—Parol Contract——Averment of Complaint.—In 
an action on a policy the complaint avers that when the policy 
was issued the building was lighted by gasoline ; that insured was 
removing the burners and replacing them with kerosene lamps 
to the knowledge of the agent; that the agent agreed “ at the 
time of the delivery of said policy and thereafter before the fire 
as hereinafter stated, that said premises might be lighted with 
gasoline gas until such change could be conveniently effected,” 
and that the said generator was not changed at the time of the 
fire, and that plaintiff used due diligence in removing the burners, 
etc. A written agreement in the policy permitted the use of 
gasoline when the generator was removed 30 feet. Held, that 
the words “as hereinafter stated”? must be held to refer to the 
fire and not to the agreement, and such agreement is sufficiently 
averred. 

Winans vs. Allemania Fire Ins. Co. 


EVIDENCE. 


§ 70. Lire.—Subsequent Declarations of Agent.—Competency 
of —Cancellation Register—N. Y. Statute of 1869.—Admission of 
alleged declarations of agent after death of insured, as to ante- 
cedent arrangements between them, is not error where the party 
objecting is not harmed. Admissions of subsequent statements 
of agent concerning the receipt of proofs of loss by the company, 
not connected with any act within the scope of his authority, is 
error, and where it is likely to have influenced the finding, will 
call for reversal of judgment. 

Warner vs. Warren, 46 N. Y., 228. 


Failure to object to the incompetency of testimony at the time 
of its admission does not hinder raising the question of its com- 
petency at a subsequent stage of the trial, and it is the same if 
the question is presented to dismiss the complaint on the ground 
that there_is no proof to sustain it. 

Hamilton vs. N. Y. Central R. R., 51 N. Y., 100. 
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But the question and motion must clearly indicate to the court 
below that the incompetency is the reason, otherwise the objec- 
tion will not be considered on review. 


Mallory vs. Travellers’ Ins. Co., 47 N. Y., 52. 


Where the general motion to dismiss, on the ground “ that the 
proof does not sustain the allegations of the complaint,” was 
refused, error cannot be alleged in the refusal, on the claim, raised 
for the first time in review, that the testimony was incompetent. 
The rejection of the entry of cancellation of the policy on the 
company’s register, where nothing in the testimony prepared the 
way for its admission or showed it would have any important 
bearing, was not error. 

Grey vs. Mead, 22 N. Y., 462 ; Marclay vs. Schultz, 29 N. Y., 346 ; Hal- 
sey vs. Sinsebaugh, 15 N. Y., 485. 

It is questionable whether the provision in chapter 389 of the 
N. Y. Laws of 1869, that the books of a foreign corporation may 
be admitted as prima facie evidence, applies to their introduction 
by the corporation, and any objection founded on this law to a 
refusal to so admit them should be raised in the court below in 
order to be heard on appeal. 

Dear vs. Attna Life Ins. Co. 

Rep’d Jour’l, p. 185. N. ¥. C. A. 


§ 71. Mariwe.— Of Witness not Cross-examined.— Witness may 
Refresh his Memory.— Of Valuation.—Where a party is prevented 
from cross-examining a witness, through no fault of his own and 
not through an act of God, the testimony may be excluded, and 
the rule applies to examinations on commission or conditionally 
out of court. 


Cole vs. The People, 43 N. Y., 508; Smith vs. Griffith, 3 Hill, 333 ; For- 
rest vs. Kissam, 6 Hill, 465. 


- But where a party does not avail himself of sibiatiadiie be- 
fore trial to cross-examine on facts on which he afterward relies, 
he may not for the first time object to a deposition at the trial. 


Kimball vs. Davis, 19 Wend., 437 ; S. C. 25 Wend., 259; Zellinger vs. 
Coffe, 5 Duer, 87-100 ; Rust vs. Eckler, 41 N. Y., 488 ; Sheldon vs. Wood, 
2 Bosw., 267. 


Witnesses may testify concerning memoranda from their 
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recollection refreshed by entries in books in some cases not made 
by them. 
Huff vs. Bennett, 6 N. Y., 337. 


It was not competent to show prices at public government 
sales at a later date and in another city to prove value of pur- 
chases, but evidence that government price was not the sole item 
for reaching the market value at time of purchase was compe- 
tent. 

Sturm vs. Atlantic Mut. Ins. Co. 


INSOLVENCY. 


§ 72. Fire.—Set-of.—Debt due to a stockholder of a bank- 
rupt company for losses sustained by the stockholders of prop- 
erties insured by the company cannot be set off against his in- 
debtedness for unpaid shares. 

U.S. vs. Eckford, 6 Wall., 488 ; Sawyer vs. Hoag, 17 Wall., 610 ; Adams 
Eq., 6th Am. ed., 447; 2 Story’s Eq., 6th ed. 2 1437; R. R. Co. vs. Howard, 
7 Wall., 416 ; 2 Story’s Eq., 9th ed., 3 1252; Mumma vs. Potomac, 8 Pet., 
286 ; Wood vs. Dummer, 3 Mason, 308; Vose vs. Grant, 15 Mass., 522; 
Spear vs. Grant, 16 ib., 14 ; Curran vs. Arkansas, 15 How., 307. 

Claims for losses cannot be set off against the notes given for 
stock. But money deposited with a private banker by the com- 
pany, and held by him as private banker, may be set off against 
losses for which the company is liable as insurers under certain 
circumstances. 

Thompson vs. Riggs, 5 Wall., 678 ; Bank vs. Wister, 2 Pet., 325 ; Marine 
Bank vs. Fulton Bank, 2 Wall., 256; Hill on Trustees, 4th Am. ed., 173 ; 
Devaynes vs. Noble, 1 Merivale, 561; ‘Sims vs. Bond, 2 Barn. & Adol., 392; 
Pott vs. Clegg, 16 Mees. & Wels., 327. 

Scammon vs. Kimball, Assignee of Mutual Security Ins. Co. 

Reported Jour’l, p. 266. 


INSURABLE INTEREST. 


§ 73. Marint.—Who has.—One having property subject to 
his direction and control, whether as owner or agent, or other- 
wise, has an insurable interest for whom it may concern. 
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Lucena vs. Craufurd, 2 Bos. & Pul., 269; Buck vs. Chesapeake Ins. Co., 
1 Peters, U.S. S. C., 151; DeForrest vs. Fulton Fire Ins. Co.,1 Hall Sup. 
Ct. R., 84; Waring vs. Ind. Fire Ins, Co., 45 N. Y., 406. 


Sturm vs. Atlantic Mut. Ins. Co. 
—§ 68. 


§ 74. Lire— Of Children in Policy—Under a Connecticut 
contract, P. insured the life of her husband, payable to herself if 
living ; if not, to their children. She died before her husband. 
One of the children also died during the life of his father, leaving 
issue C. Held, that the instrument is testamentary in its nature, 
and should be construed in accordance with the rules of descent. 
Held, that the children had an interest in the policy from its in- 
ception, which was transmissible to heirs. Pe 

Winslow vs. Goodwin, 7 Met., 363, and authorities there cited ; Weale 
vs. Lower, Pollexfen, 54; 2 Vent., 347; Pinbury vs. Elkin, 1 P, Wms., 563; 
Chauncey vs. Graydon, 2 Atk., 616; Hodgeson ys. Rawson, 1 Ves., 46; 
Barnes vs. Allen, 1 Brown, C. C., 181; Jones vs. Roe, 3 Term R., 88; 
Perry vs. Phelps, 17 Ves., 173 ; Fearne on Remainders, 364 ; 4 Kent Com., 
261 ; Redfield on Wills, 390 ; Kelton vs. Gaylor, 4 Conn., 343 ;Ins. Co. vs. 
Burroughs, 34 Conn., 305 ; Chapin vs. Fellowes, 36 Conn., 182. 

Held, that C. is entitled to that portion of the fund which his 
father would have taken if living. 

Continental Life Ins. Co. vs. Palmer et al. 

Rep’d Jour’l, p. 305. 


JURISDICTION. 


§ 75. Lire.—Removal from State Court.—Failure to enter 
copies of papers, etc.,in the United States court for removal 
from a State court within the time prescribed by statute, defeats 
the jurisdiction. The right of removal is not dependent on the 
action of the State court. 


2 6 Blatch. C. C. Rep., 117, 118. 

The refusal of the State court to grant a petition for removal 
and accept the required surety does not excuse a failure to enter 
papers within the prescribed time. 


Clippenger, adm., vs. Missouri. 
Rep’d Jour’l, p. 310. 





Loss—Over-valuation. 


LOSS. ! 


§ 76. Fime—WMeasure of—The measure of damage is the 
value of goods destroyed at the time of fire, not exceeding the 
sum insured. 


Murphrey & Co. vs. Old Dominion Ins. Co. 


OVER VALUATION. 


§ 77. Marine.—Fraudulent, in Valued \Policy.—Nonsuit.—Re- 
quests to Charge.—Refusal to nonsuit “ because the value was not 
proven,” is not error in the case of a valued policy, where the 
real ground was gross and excessive valuation. Where the 
transaction was bona fide and without fraud, the valuation, though 
excessive, is binding. Excessive valuation may be presumptive 
but is not conclusive evidence of fraud. 

Fuse vs. Aguilar, 3 Taunt., 506; Coolidge vs. Globe Mar. Ins. Co., 15 
Mass., 341; Alsop vs. Conn. Ins. Co., 1 Sumner, 451 ; Case of High vs. De 
La Cour, 3 Camp., 319, distinguished. 

Lewis vs. Rucker, 2 Burr., 1167-71}; Kent Com., v. 2, p. 273; Greenl. Ev., 
1, p. 193, 2 15; Forbes vs. Aspinall, 13 EHast., 313-328 ; Gardner vs. Col. 
Ins. Co., 2 Cranch, C. C., 550. 

A charge that the jury had a right to take only the fair market 
value at the port of shipment, and that the insured was bound to 
give all the information he had, and not perpetuate a fraud by 
false statements or concealment, was substantial compliance with 
a request to charge that the value insured is the value at the port of 
shipment, and the insured is bound in good faith to inform the un- 
derwriter of a substantially excessive valuation. A charge that 
fraudulent valuation is sufficient to avoid; that the policy valu- 
ation is conclusive, unless so excessive as to raise presumption of 
fraud ; that a gross over-valuation is not of itself sufficient to 
avoid, but the jury have a right to infer from it fraud ; is sub- 
stantial compliance with a request to charge that fraudulent 
valuation avoids the policy, and fraud may be presumed from 
gross over-valuation. The statement of insured to broker that 
the valuation did not cover any profits does not conclusively 
show that the value is represented as that of cost or value at the 
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port of entry, and it would not be proper so to charge without 
qualification. In the case of bonds having some market value, 
a charge that the price paid in them is no fair criterion of value 
is not an erroneous qualification of a request to charge that it 
is no criterion. 

Sturm vs, Atlantic Mut. Ins. Co. 


PERILS OF THE SEA. 


§ 78. Marine.—Seaworthiness—Where the jury were told 
that the vessel must be in a fit state of repair and equipment to 
encounter the ordinary perils of the sea, and that it was upon 
the plaintiff to show this by more than mere prima facie evidence, 
and their attention was called to the conflicting evidence regard- 
ing one of the pumps, this was sufficient compliance with a re- 
quest to charge that if it was out of repair and useless from the 
time of commencing the voyage, that was unseaworthiness. 

Sturm vs. Atlantic Mut. Ins. Co. : 

—§ 68. 


POLICY. 


§ 79. Fmr.— What Property covered by.—Where an insurance 
policy provides that in case of the loss of partnership property, on 
which other companies have also issued policies, it shall be held 
for only its ratable share, it was held that an individual policy 
which, in adjusting the losses, had been by the common consent 
of all parties treated as a firm asset and as covering the firm 
property, was so far within this stipulation that the company 
issuing the individual policy must be held liable as for an insur- 
ance of the partnership property. 

Liverpool, London, and Globe Insurance Co. vs. Verdier. 

Rep’d Jour’l, p. 67. Mio. 8. 0. 


PRACTICE. 


§ 80. Fire.—Action against Foreign Corporation in New York. 
—A citizen of New York is authorized under the laws of the 
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State to commence an action in certain State courts against a 
fire insurance company of another country, by service of sum- 
mons or summons and complaint, without requiring other pro- 
cess to be issued then or afterward for commencing or maintain 
ing it. 

McQueen vs. Merrimac Mfg. Co., 16 J. R.,5; 5 Ed. St., 742; 2 R.S., 
450, 3 15-30 ; Laws of 1842, chap. 197, 2 5, p. 228 ; Laws of 1848, ch. 379, 
p. 497 ; 3 389 Code Comm’rs Rep. ; 3 390 Code of 1848 ; Laws of 1849, p. 
142, ch. 107; 2 Selden Pr., 477, 536, 644; 20 Viner Ab., 42 ; Kerron Act. 
at Law, 145; Lynch vs. Mech. Bk., 13 J. R., 127; 2 BR. 8., 458, 3 5 and 7; 
Laws of 1849, ch. 438, p. 613; Ely vs. Holton, 15 N. Y., 595; Hartung 
vs. The People, 26 N. Y., 167-172. 

Cases of Tuttle vs. Smith, 14 How., 395; Cobb vs. Durkin, 19 How., 
164, distinguished. 


Code 2 274-282 ; Laws of 1853, p. 915, 3 23; Laws of 1855, ch. 279, p. 
170 ; Laws of 1862, ch. 367. 


Such courts have thereupon such jurisdiction of the matter 
and of the defendant as that they can render a personal judg- 


ment which will be valid in the State and enforceable against any 
property of the defendant found within it. 


Story on Confl. of Laws, 3 539 ; Cases of Shumway vs. Sullivan, 6 Wend., 
447, and cases cited ; Ferguson vs. Moton, 11 Ad. & El., 38; Smith vs. 
Nicolls, 5 Bing., N. Y., 208 ; Fisher vs. Lane, 3 Wilson, 297 ; Bodertha vs. 
Goodrich, 3 Gray, 508, distinguished. Same Case, 2 W. Blackstone., 834; 
Curran vs. Stewart, 1 Stark., N. P. R., 200; Douglas vs. Forrest, 4 Bing., 
686 ; Martin vs. Nicolls, 3 Simmons, 458 ; Becquet vs. MacCarthy, 2 Barn. 
& Ad., 951; Don vs. Lippman, 5 Cl. & Fin., 1; Hope vs. Hope, 4 De 
Gex, MeN. & G., 328; Hobhouse vs. Courtney, 12 Simons, 140; Eng. 
Ch. R., v. 35, page 119; Kerr on Act. at Law, chapter 4, page 175; 
Thompson vs. Emmett, 4 McLean, 96 ; Story Conf. Laws, 2 541 ; Cases of 
McCormick vs. Penn. C. R. R., 49 N. Y., 303; People vs. Central R. R. of 
N. J., 42 N. Y., 283; Schwinger vs. Hickox, 53 N. Y., 280 ; Hope vs. Mut 
Ins. Co., 4 How. P. R., 275, distinguished. 

Lafayette Ins. Co. vs. French, 18 How., N. 8., 404. 

Gibbs vs. Queen Fire Ins. Co. 

Rep. Jour’l, p. 225. 


§ 81. Marine.—Specific Finding—FError—Refusal to in- 
struct a jury to find specifically the value of an insured valued 
cargo, from supposed want of power to do so, would be error, but 
if because the exigencies of the case did not seem to require it 
it would not be error. Where the court said “it would do so 
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with consent of counsel for plaintiff but could not without,” an 
appellate court will not so interpret as to adjudge error. 


Sturm vs. Atlantic Mut. Ins. Co. ; 
—§ 68. 


PREMIUM. 


§ 82. Lire.—Ltension of Time by Agent.—Agent’s Authority. 
—FEstoppel.—An agreement by the agent to extend the time of 
payment of a life premium made before it is due, does not create 
an entire new contract, like the revival of a lapsed policy, and 
does not require proof that all the pre-requisites of such new 
contract have been complied with. Where the general agent and 
representative of a foreign corporation was furnished with printed 
blanks for the extension of time, approved at the home office, and 
was accustomed to use them at discretion with the approval of 
the company, any agreement made by him for an extension of 
time before the premium was due is binding. 

Bodine vs. Exchage Fire Ins. Co., 51 N. Y., 117. ; 

Where the premium notes were signed before the premium was 
due according to the terms of the policy, a tender of cash pay- 
ment during the extension, though refused, was sufficient com- 
pliance. Where the insured had notice that the agent had no 
authority to grant an extension after lapse, it was not error to 
rule as a matter of law that he had authority to agree to the ex- 
tension before the premium was due. Giving of notes for a 
part of the premium, with a promise to pay the cash part, is suf- 
ficient consideration for an agreement to extend the time of pay- 
ment of a life premium. It is not the case of a debt already 
owing, which cannot be avoided, but the creating of a new and 
voluntary liability. 

Hutchings vs. Manger, 41 N. Y., 138, distinguished. 


Where the agreement was to extend the payment of the pre- 
mium, and through inadvertence of the parties a portion of the 
notes were not signed, the company is estopped from alleging 
the omission as a failure to comply with the agreement. 

Dean vs. Alina Life Ins. Co. 
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§ 83. Lire.—Non-payment of.—Company must give Notice when 
due.—Insurance was effected under a half note policy providing 
that dividends should be applied to payment of the notes, also 
that the non-payment of any note given, except the note for half 
the annual premium, and payable twelve months after date, 
should forfeit the policy, which note at the expiration of each 
year was to be replaced by a new note for the whole note por- 
tion, less dividends. The company was accustomed to forward 
the new note with a statement of amount due to the insured in 
each year. Two months after the second annual premium be- 
came due the insured, who had lost his statement, sent the cash 
portion which he supposed to be due, to the general agent, who 
accepted it and sent back the note for renewal. The insured had 
been absent, but returned to his home about the time the third 
annual premium became due. No notice was sent, the premium 
remained unpaid, and he died shortly after. On the paper used 
by the general agent in his correspondence with insured was 
conspicuously printed, “every policy non-forfeiting.” Held, that 
the company was obligated by the contract to accept a note for 
the note portion of the premium ; that the insured could not 
know until notice had been sent what dividend must be deducted 
from the note, and consequently the amount of interest and cash 
payment required. Held, that the company could not therefore 
insist upon forfeiture until notice had been given. 

2 Parsons on Contracts, 669 ; Vise vs. Wakefield, 6 Mees. & Wels., 442; 
Hammond vs. Gilman, 14 Conn., 486 ; May on Ins., 434. 


Home Life Ins. Co. vs. Pierce. 
—$§ 63. 


§ 84. Fire.— Waiver, of Non-payment of Promissory and Pre- 
mium Notes.-—A policy condition that where a promissory note is 
taken for the cash premium, if not paid in sixty days after it be- 
comes due the obligations of the company shall be suspended 
until it is fully paid, is valid and enforceable. 

Baker vs. Union Mut. Life Ins. Co., 48 N. Y., 282; Pitt vs. Berkshire 
Life Ins. Co., 100 Mass., 500 ; Wall vs. Home Ins. Co., 36 N. Y., 157; Wil- 
liams vs. Albany City Ins. Co., 19 Mich., 451; Beodle vs. Chenango Ins, 
Co., 3 Hill, 161; Gorton vs. Dodge Co. Ins. Co., Wis. S. C. 

But such premium cannot be considered as earned in the ab- 
sence of any special agreement to that effect. Cases cited above. 
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Nor is any portion earned while the liability is so suspended ; 
the risk and premium go together. 

May on Ins., 2 4. 

Held, that after sixty days the company was entitled to recover 
only such proportion as had been earned, and the acceptance of 
the full cash after notice of loss, was a waiver of the suspension 
of the risk at the time of loss. A premium note was given for 
the note portion of the premium, which was afterward assessed 
and payment demanded. A resolution was subsequently passed 
that the policies on which such assessments had been levied and 
were not paid by a certain future date, should then be void and 
the amount should be collected by law. The assessment was not 
paid until after that date and after the subsequent loss. Held, 
that the assessment was a debt due, and its payment after the 
loss did not waive the forfeiture. But the forfeiture being de- 
clared conditionally in futuro, was a mere threat, and that it did 
not sufficiently specify the policies to be forfeited, therefore the 
company remained liable. 

Joliffe vs. Madison Mut. Ins. Co. 

Rep’d Jour’l, p. 278. 


PROOFS OF LOSS. 


§ 85. Fire—Must be Furnished as Required.— Waiver of.— 
Substantial compliance with a policy condition requiring proofs 
of loss to be furnished within thirty days, is essential to recovery. 

Savage vs. Howard Ins. Co., 52 N. Y., 502 ; Underwood vs. Farmer’s J. 
S. Ins. Co., 57 N. Y., 500. 

The casual visit of an adjuster to inquire about the loss, with- 
out authority from the company and intimating nothing regard- 
ing its liability, was not a waiver of the condition. A letter 
from the company upon the receipt of proofs some four months 
after the loss, objecting to its liability because the proofs came 
too late, and because the claim was fraudulent, was not a waiver. 
It was error in such a case to submit the question of waiver to 
the jury. 

Blossom vs. Lycoming Fire Ins. Co. 

Rep’d Jour’l, p. 302. 





Title— Taxation— Warranty. 


TITLE. 


§ 86. Frre.—Fntire and Unconditional Ownership.—Mortgage 
incumbrances not represented and expressed do not avoid the 
policy under a provision that “if the interest of the insured in 
the property be any other than the entire and unconditional 
ownership of the property for the use and benefit of the insured,” 
it must be so represented and expressed, otherwise the policy 
shall be void. If disclosure of incumbrance is deemed essential 
it must be so expressed in plain terms. 

Kelly’s case, 32 Md. Rep., 421; Bowman vs. Ins. Co., 40 Md., 630, (3 Ins. 
L. J., 395). 

Clay F. & M. Ins. Co. vs. Beck & Bolte. | 

Rep’d Jour’l, p. 289. Mp. C. A. 


§ 87. Fire.—Devise in Trust.—Title of M. to property de- 
vised to the husband of M., in trust for M. and her children, by 
him, and in case she should die without such children, then in 
trust for the rest of his children and their representatives at the 
time of such death, is not absolute, and if so represented voids 
the policy. 

Murphrey & Co. vs. Old Dominion Ins. Co. 


TAXATION. 


§ 88. Fire.—Of Foreign Companies in Tennessee.—The Ten- 
nessee act of March 24, 1875, prescribes that insurance compa- 
nies not organized within the State “shall pay into the treasury 
of this State the sum of $2.50 upon each $100 of said premiums 
so ascertained, which shall be in lieu of all other taxes.” Held, 
that the city of Memphis has no right to assess a license tax- 
upon foreign companies. 

City of Memphis vs. Hernando Ins. Co. 

City of Memphis vs. Foreign Ins. Co. 


Rep’d Jour’l, p. 175. 


WARRANTY. 


§ 89. Lire.—lIrrelevant Answer.—In answer to question im 
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application whether the father had been afflicted with consump- 
tion, disease of the lungs, or insanity, “if so state full particu- 
lars of such case,” plaintiff replied “No; father died from ex- 
posure in water; age 58.” The answers were made warranties 
and the father died before 30. Held, that the age was not in- 
quired in the question, and this part of the answer was therefore 
superfluous and irrelevant ; that where the answers are respon- 
sive to direct questions asked they are to be regarded as war- 
ranties, and where they are not so responsive, but volunteered 
without being called for, they should be construed as mere repre- 
sentations ; that the answer with regard to age was a mere repre- 
sentation, and to constitute a defense must have been materia 
as well as false. 

20.8. R., 464; Campbell vs. N. E. Ins. Co., 98 Mass., 381; Case o 
Jeffries vs. Economical Mut. Life Ins, Co., 4 Ins. L. J., 386, distinguished 
f= Buell vs. Conn. Mut. Life Ins. Co. 

Rep’d Jour’l. p. 274. U. 8. C. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1875. 


Error to U. S. Circuit Court, Eastern District of Penn. 


AATNA LIFE INS. CO., or Harrrorp, Conn., 
Plaintiff in Error, 


vs. 


DAVID FRANCE anv LUCETTA T. FRANCE, 
HIS WIFE, TO THE USE OF SamueL B. SEz- 
vaGk, Defendants in Error.* 


. made a proposal to a life insurance company for an insurance upon his life for 
the benefit of his sister, which among other things, in answer to questions pro- 
pounded by the company, contained an assertion that C.’s age was thirty years 
next birth-day, and that he had never had the disease of rupture. The proposal, 
by express terms in the body of the policy, which was issued upon the faith of 
it, was made part thereof, and it was also agreed by said policy that if said 
proposal answers and declaration should ‘be found in any respect false or 

‘ fraudulent,” the policy should be void. At the foot of the proposal was a 
declaration signed by the sister as wellas by C. that the answers were correct 
and true, and that it was understood and agreed by the signers that the forego- 
ing ‘‘ statements” should ‘‘ form the basis of the contract for insurance,” and 
that ‘‘any untrue or fraudulent answers, any suppression of facts in regard to 
the party’s health,” should render the policy void. 





* Opinion delivered February 14, 1876. 





258 Report of Decisions. [ April, 


The sister after the death of C. brought an action to recover the amount of the 
policy, to which the company set up as a defense untrue answers in the pro- 
posal, to wit, that C. was thirty-seven, or at least thirty-five years old at the 
time of the application, and was then or had been previously ruptured. 

Held, To be error to charge the jury that if the answers to the questions as to age 
were ‘‘ materially untrue” the policy was void ; the charge should have been 
that as C. represented himself to be but thirty years old, if the jury found him 
then to be thirty-five years old, the false statement would avoid the policy ; 
the direction should have been rested upon the falsity alone of the statement. 

Held, however, that as the judge proceeded to add if C. was thirty-seven or even 
thirty-five years old, the difference was not immaterial, the defendants, al- 
though entitled to the charge as requested, could take no valid exception to 
the charge as given. 

Held, to be error to refuse to charge the jury that if the answer to a question in 
the proposal whether C. had ever had the disease of rupture was false and 
untrue the policy was void. ; 

Held, to be error to refuse to charge the jury that if at the time of the application 
and policy, C. was or had been ruptured, he was bound, in answer to a question 
proposed in the application, whether he had ever had the disease of rupture, 
and if so how long, and to what extent, to state the fact, and that his answer, 

* « None,” was false and untrue, and the policy was void. 

Held, to be error to charge the jury that if C. was ruptured at any such previous 

‘¢é period, that the rupture may have been material to any question of the sound- 
ness of his health when his life was insured, or if within any such prior period 
he wore a truss to repress hernial extrusion, the verdict should be for the 
defendant ; but that, although he had been previously ruptured, and either did 
not at the time of the application and policy wear a truss, or wore it only from 
continuance of early habit, that his health was not impaired or affected by the 

‘former rupture ; that it would not, if mentioned, have increaséd the risk or 
premium, and that there was in this respect, no falsehood or willful suppres- 
sion, it would not render the policy void. 

Statements and declarations in an application for a policy of life insurance, upon 
the faith of which it is issued and which are made part of the contract, and 
which it is agreed shall if in any respect untrue, false or fraudulent, avoid the 
policy, must be absolutely true or the policy be void. Neither the court nor 
nor the jury can inquire into the materiality of the statements; the parties 
have determined that by their contract. 


Such statements and declarations need not amount to warranties or representa- 
tions in any technical sense of the words. 


The only questions for the jury in such a case are, first, were the representations 
made? second, were they false? 


Assumpsit upon a policy of life insurance not under seal, issued 
July 12, 1865, for $10,000, by the plaintiff in error upon the life of 
Andrew J. Chew, for the benefit of his sister Lucetta T. France, and 
which after the death of Chew had been assigned by Mrs. France and 
her husband to Samuel B. Selvage, to whose use the suit was brought. 
The annual premium was $243.59. The case was tried in May, 1873, 
before Hon. John Cadwalader, district judge of the. Eastern District 
of Pennsylvania, sitting as circuit judge, anda special jury. At the 
same time, before the same jury, upon the same evidence, points and 
charge of the court, there was tried an action by David France and his 
wife Lucetta T., in her right and to her use, against the same defendants, 
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upon a policy issued September 13, 1865, for $10,000, also upon the 
life of said Chew for the benefit of his said sister. A report of the 
trial and charge of the judge in the court below will be found in 2 
Insurance Law Journal, 657. 

The jury found a verdict in the suit upon the first policy in favor 
of the plaintiffs for $10,400, and upon the second policy in favor of 
the defendants. In this last case the court granted a new trial, and 
it is now pending in the United States Supreme Court upon writ of 
error. The plaintiff in error presented an elaborate brief of points 
and authorities covering all the assignments of error filed, which had 
reference only to the instructions given by the judge to the jury. 
There were no bills of exception to the admission or rejection of evi- 
dence. 

The only érrors assigned which are noticed in the opinion of the 
court, were to the charge of the judge as to the answers of the appli- 
cant to the questions contained in his proposal as to his age, and his 
having had certain diseases, among others “ rupture.” 


Samuen C. Perxins, for Plaintiff in Error: 

Jeffries vs. Economical Life Ins. Co., 22 Wallace, 47, seems to dis- 
pose of this case, almost without the necessity of further argument. 
The undertakings and agreements on the part of the applicant are 
essentially identical in the two cases. The words of the policy in the 
case cited are in positive affirmation of the truth “in all respects” of 
the statements and declarations in the application ; in the present 
case the language is, from the reverse standpoint, the falsity “in any 
respect,” or “any” untruthful answers. The suppression in the former 
case is of any fact relating to the health or circumstances of the in- 
sured affecting the interests of said company ; in the latter case the 
agreement states “any suppression of facts in regard to the party’s 
health.” 

This court in Jeffries’ case disregard wholly all technicalities arising 
from distinctions between warranties and representations, and rest 
upon the simple broad ground that when a party undertakes as part 
of the bargain on his side (that is as part of the consideration so ex- 
pressly made in the policies which he offers for the undertaking to be 
assumed towards him by another) that certain statements and declara- 
tions, (expressions wholly free from the least technicality) “are in all 
respects true,” or not in “any respect false or untrue,” he shall be held 
to his bargain, and no tribunal, court or jury shall subject his judgment 
as to the wisdom and prudence of the bargain, or the judgment of the 
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other party as to the importance or materiality of the consideration, 
to the determination and criterion of its own judgment. 

See also Anderson vs. Fitzgerald, 4 H. of Lords Cases, 484, 1853. 
And if the statements in the present case are to be construed as tech- 
nical warranties, there was clear error in submitting any question to 
the jury as to their materiality. If any statement of fact, however 
unimportant, is a warranty, and it happens to be untrue, it avoids the 
policy. Campbell vs. New Eng. Mut. L. Ins. Co., 98 Mass, 381, 
1867 ; Daniels vs. Hudson River F. Ins. Co., 12 Cushing, 416, 1853 ; 
Vose vs. Eagle L. and Health Ins. Co., 6 ib., 42, 1850 ; Eddy Street 
Iron Foundry vs.. Hampden §S. and M. Fire Ins. Co., 1 Clifford, 300, 
1859 ; State Mut. Ins. Co., Arthur, 30 Penn. State Rep., 315, 1858 ; 
May on Ins., § 156, p. 161; Fitch vs. Am. Popular L. Ins. Co., 4 
Bigelow L. and A. Ins. Rep., 217, 1873 ; Miles vs. Conn. Mut. L. Ins. 
Co., 3 Gray, 580, 1854 ; Scales vs. Scanlan, 6 Irish Law Rep. 367 ; 
Conover vs. Mass. Mut. L. Ins. Co., 1 Cent. Law Journ., 597; 1874 ; 
Miller vs. Mut. Ben. L. Ins. Co., 31 Iowa, 216, 1871 ; Geach vs. In- 
galls, 14 Mees. and Wels., 95, 1845 ; Cazenore vs. British Equitable 
Ins. Co., 3 Bigelow L. and A. Ins. Rep., 213, 1860 ; Brennan vs. 
Security Life Ins. etc. Co., 4 Daly, 296, 1872 ; Frost vs. Adtna L. Ins. 
Co., ib., 285. 

It was important that the company should have been informed of 
the fact Chew had been ruptured in order that inquiry could be made 
as to its nature and extent. 

As to age, the charge of the judge left it to the jury to determine 
the materiality of any misstatement involved in any discrepancy of age 
between 30 and 35 years. The materiality of a discrepancy in age is 
to be measured not by the mere difference between the amounts of the 
premiums during the running of the policy, but by ascertaining what 
amount of insurance the premium actually paid would have secured 
had the age been correctly stated. If Chew was 37 instead of 30, at 
the time of his application, the annual premium paid would have en- 
titled him to a policy for $8089.70 instead of $10,000. 


Natuan Suarpiess, for Defendants in Error. 

Warranties when then breach works a forfeiture, are to be strictly 
construed. Is rupture a disease at all? Is it not rather an affliction, 
or an infirmity. In any event, the warranty must receive a reason- 
able construction. When the applicant denied that he had ever had 
the disease of spitting blood, it cannot be supposed that he intended 
to deny that he had ever had a tooth drawn, The insurers in this 
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case contend that if Chew had ever been ruptured, no matter to how 
slight an extent, or how complete had been his recovery, they were 
entitled to an absolute direction for a verdict, and to a forfeiture of 
all the premiums paid, amounting to some $1,700. 

The instructions given accord with the doctrines of Ins. Co. vs. 
Wilkinson, 13 Wallace, 222, and Life Ins. Co. vs. Francisco, 17 ib., 
672. See also Life Association vs. Foster, 4 Bigelow, L. & A. Ins. 
Cases, 520. 

But this case was tried at the same time with another, before the 
same jury, on the same evidence, with the same requests for instruc- 
tions to the jury, and in which the application of Chew contained, at 
the foot of his answers, the words: “ The above is as near correct as 
Iremember.” This restricted the warranty. Bliss on Life Ins., 75, 
76. The insurers are estopped under these circumstances from set- 
ting up the defenses as to age and rupture, and the charge of the 
judge was even too favorable to them. 


Honr, J. 

The actiou was assumpsit, to recover $10,000, the amouut of a pol- 
icy issued upon the life of Andrew J. Chew in July, 1865. The is- 
suing of the policy, the death of Chew, and the service of the neces- 
sary proofs of his death, are not seriously disputed. 

The policy contained the following clause: “ And it is also under- 
stood and agreed to be the true intent and meaning hereof, that if 
the proposal, answers, and declaration made by said Andrew J. Chew, 
and bearing date the 12th day of July, 1865, and which are hereby 
made part and parcel of this policy as fully as if herein recited, and 
upon the faith of which this agreement is made, shall be found in any 
respect false or fraudulent, then and in' such case this policy shall be 
null and void.” The issuing of the policy was preceded by a propo- 
sal for insurance, which contained a number of questions propounded 
to Chew by the company, with the answers made by him. In relation 
to such questions and answers the policy contained this clause : 

“It is hereby declared that the above are correct and true answers 
to the foregoing questions, and it is understood and agreed by the un- 
dersigned that the above statements shall form the basis of the con- 
tract for insurance, and also that any untrue or fraudulent answers, 
any suppression of facts in regard to the party’s health, or neglect 
to pay the premium on or before the day it becomes due, shall render 
the policy null and void, and forfeit all payments made thereon.” 

Among others were the following questions and answers, viz ; 





262 Report of Decisions. [April, 


Question 4. Place and date of birth of the party whose life is to be 
insured? Answer, Born in 1835, interlined (Oct. 28th) Gloucester 
Co., N. Jersey. 

Question 5. Age next birthday? Answer. 30 years. 

Question 11. Has the party ever had any of the following diseases ? 
If so, how long, and to what extent? Palsy, dropsy, palpitation, spit- 
ting of blood, epilepsy, yellow fever, consumption, rupture, apoplexy, 
asthma, convulsions, paralysis, bronchitis, disease of the heart, disease 
of the lungs, insanity, gout, fistula, affection of the brain, fits? An- 
swer. None. 

Evidence upon both sides was given as to the age of Chew, tending 
to show that he was 37 years old, or at least 35 years old when he 
signed the application, and upon the question of his having suffered 
from a rupture. Before the case was submitted to the jury, a number 
of requests to charge were made to the judge, which will be referred 
to presently. 

In its main features this case bears a close resemblance to that of 
Jeffries vs. The Economical Ins. Co., decided at the last term of this 
court. (22 Wall. 47.) In that case, as in this, it was insisted that 
the falsity of a statement made in the application did not vitiate the 
policy issued upon it, unless the statement so made was material to 
the risk assumed. The opinion then delivered contains the following 
language in answer to that claim : 

“The proposition at the foundation of this point, is this: that the 
statements and declaration made in the policy shall be true. “ This 
stipulation is not expressed to be made as to important or material 
statements only, or to those supposed to be material, but as to all 
statements. The statements need not come up to the degree of war- 
ranties. They may not be representations even if this term conveys 
an idea of an affirmation having any technical character. Statements 
and declarations is the expression—what the applicant states, and 
what the applicant declares. Nothing can be more simple. If he 
makes any statement in the application it must be true. If he makes 
any declaration in the application it must be true. A faithful per- 
formance of this agreement is made an express condition to the exis- 
tence of a liability on the part of the company.” 

This decision is so recent and so precise in its application that it is 
not necessary to go back of it. It is only necessary to reiterate that 
all the statements contained in the proposal must be true ; that the 
materiality of such statements is removed from the consideration of a 
court or jury by the agreement of the parties that such statements are 
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absolutely true, and that if untrue in any respect the policy shall be 
void. 

The judge was requested to charge, Fifth: If the jury believe 
that the answers to questions Nos. 4 and 5 in the application for in- 
surance, as to the date of birth and age next birthday of said Andrew 
J. Chew, were false and untrue, the policy issued upon the application 
is void, and their verdict must be for the defendants. 

In response to this request the judge said: “If the jury believe 
that the answer to the questions numbered four and five were mate- 
rially untrue as to the age of the said Andrew J. Chew, the policy is 
void, and the verdict must be for the defendants.” The defendants 
were entitled to the charge they requested, without the addition made 
by the judge of the word “materially.” The judge, however, pro- 
ceeded to say: “and if he was 37 or even 35 years old, the difference 
was not immaterial. I give the fifth instruction as requested.” 

The process of reasoning by which the learned judge reached his 
conclusion on this point we have held to be erroneous, viz., that to 
make the representation important it must be material to the risk as- 
sumed ; that the representation that he was but 30 years old, when 
he was 37 or even 35, was material to the risk, and if the jury believed 
that he was of the greater age mentioned, their verdict must be for 
the defendants, and therefore he charged as requested. The charge 
should have been, that as Chew had represented himself to be but 
thirty years of age, if the jury found him then to be 35 years old, the 
false statement would avoid the policy, and they must find for the de- 
fendants, resting his direction upon the falsity alone of the statement. 

Still we do not see that the defendant can ask relief for this reason: 
The charge was right and could not be misunderstood by the jury. 
The allegation of the defendants was that Chew had misrepresented 
his age in the manner stated, and, therefore, the policy should be ad- 
judged void. The judge charged that if he had so misrepresented, 
the policy was void and the verdict must be for the defendant. We 
think no valid exception can be taken to this charge. 

Upon the subject of the disease of rupture, or of having been rup- 
tured, the record gives this statement, viz.: The defendants request- 
ed the court to charge the jury, 6: If the jury believe that the an- 
swer to No. 11, in the application for insurance, whether said Andrew 
J. Chew ever had any of the diseases therein specified, etc., was false 
and untrue as to any one of said diseases, the policy issued upon the 
application is void, and the verdict must be for the defendant. 

7. If at the time when the application for insurance was made and 
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the policy issued, Andrew J. Chew was or had been ruptured, he 
was bound, in answer to question No. 11, to state the fact, and also how 
long and to what extent ; and if the jury believe that at the time men- 
tioned he was or had been ruptured, his answer “None,” to said 
question No. 11, was untrue and false, and their verdict must be for 
the defendant. The judge declined thus to charge, but said, “If you 
believe that Andrew J. Chew was ruptured at the time, or at any such 
previous period that the rupture may have been material to any ques- 
tion of the soundness of his health when the life was insured ; or if 
at that time, or within any such prior period, he wore a truss in or- 
der that he might repress hernial extrusion, your verdict should in 
either case be for the defendant. But, though he was ruptured in 
1846 and 1854, and although the rupture accidentally recurred in a 
worse form in 1870, from an extraordinary exertion of strength in lift- 
ing a heavy weight, yet if you find that from 1855, or thereabouts, 
until after the last insurance in 1865, he had no such disease, and 
was in all this interval in the habit of working and using bodily 
exercise, and occasionally dancing, bathing and traveling, and could 
walk long distances without being fatigued, and either did not wear 
a truss, or wore it only from continuance of early habit-; that his 
health was not impaired or affected by the former rupture, that it 
would not if mentioned have increased the risk or the premium, and 
that there was in this respect no falsehood or willful suppression, I 
cannot give the instruction seventhly requested, in the absolute form 
in which it is expressed.” 

This charge was erroneous. It left to the decision of the jury, and 
under circumstances of much embarrassment, a question which the 
parties had themselves determined. An ordinary jury of twelve men, 
without the aid of experts, are poorly qualified to determine a ques-’ 
tion of medical science. To submit to a jury the question, conceding 
the fact that Chew was ruptured in the year 1846, and again in the 
year 1854, and again in a worse form in the year 1870, whether dur- 
ing an intermediate period, from 1855 to 1865, he had no disease of 
rupture, and that the jury might decide that because he walked and 
worked and danced and bathed without being fatigued, and either did 
not wear a truss or wore it only from continuance of early habit, that 
his health was not impaired, is to impose a great strain upon the powers 
of a jury. In the ordinary course of things persons not skilled in 
medical science could not know what caused a rupture ; whether at 
any particular time the disease was conquered because its appearance 
was not then present, or whether it was suspended to reappear sooner 
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or later. Hernia or rupture appears in infants of but a few days old, 
in youth, maturity, and extreme old age. It manifests itself in the 
abdomen, the groin, the scrotum, the navel, and the thigh. It is ex- 
ternal or may be internal only. Lawrence on Rupture, pp. 4, 10. 
The author quoted says that this “ complaint affects indiscriminately 
persons of both sexes, of every age, condition, and mode of life.” “ It is 
true (he says) that a hernia, if properly managed, is not immediately 
dangerous to the patient, does not affect his health or materially 
dimish his enjoyments; but it is a source of constant danger, since vio- 
lent exercise or sudden exertion may bring it from a perfectly innocent 
state into a condition which frequently proves fatal. * * * The 
treatment of rupture (he adds) demands, from all these circumstances, 
as great a combination of anatomical skill, with experience and judg- 
ment, as that of any disorders in surgery.”—p. 2, 3. 

These facts illustrate the gravity of the error committed on the 
trial of the cause. 

The facts and circumstances stated should not have been given to 
the jury for their judgment. ‘The parties had themselves adjudged 
and agreed what should be the result if certain facts existed. It was 
for the jury to determine whether the facts existed, and according as 
they determined upon that point the one or the otber result must 
necessarily follow. Thus the applicant, when she asked for a policy 
of insurance, expressly agreed that answers made by Chew to the 
questions put to him should be true, and that if any of them were false 
the policy issued to her should be void. She expressly declared again 
that the answers made by him were true, that they formed the basis 
of the contract of insurance, and that any untrue answers should 
render the policy void. It was alleged by the defendants that when 
Chew was asked whether he “had ever had any of the following 
diseases,” among which was “rupture,” and to which he answered 
“none,” that such answer was untrue. 

We decided in the case of Jeffries vs. Economical Ins. Co., supra, 
that the question of the materiality of the answer did not arise ; that 
the parties had determined and agreed that it was material, that their 
agreement was conclusive on that point, and that the only questions 
for the jury were, first, was the representation made? second, was it 
false? This principle was precisely embraced within the requests six 
and seven’ made in this case, and the judge erred in not charging as 
therein requested. 

New trial granted. 
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UNITED STATES SUPREME COURT. 


Octoper Term, 1875. 


Appeal from Circuit Court, Northern District of Ilinois. 


J. YOUNG SCAMMON 
vs. 


MARK KIMBALL, Assitaner or Tue Murua 
Securtty Ins. Co. 


The debt due to a stockholder for losses sustained by the stockholder, of proper- 
ties insured by the company, cannot be set off against his indebtedness to the 
company for unpaid shares in the capital stock of the company. 


The claim for losses due from the company cannot be set off against the notes 
given for capital stock, but where the amount deposited by the company with the 
complainant, and which he still owes to the company, or to the respondent as 
assignee, was and is held by him as a private banker and not as treasurer of 
the company ; any losses sustained by the complainant at the time and in the 
manner alleged, for which the bankrupt corporation were and are liable, may 
be set off against that claim of the bankrupt corporation. 


Cuirrorp, J. 

Jurisdiction is vested in the circuit courts under the bankrupt act, 
concurrent with the District Court for the same district, of all suits at 
law or in equity which may or shall be brought by any person against 
the assignee of the bankrupt’s estate, touching any property or rights 
of property of the bankrupt transferable to, or vested in, such assignee. 

Pursuant to that authority the appellant on the 3d of May, 1872, 
filed the present bill of complaint in the Cireuit Court against the ap- 
pellee as assignee of the bankrupt company, described in the title of 
the case. Prior to that, to wit, on the 27th of January, in the same 
year, the insurance company was duly adjudged bankrupt, and the re- 
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cord shows that the present appellee was appointed the assignee of 
the estate of the bankrupt company. 

Satisfactory evidence is exhibited in the record to show that the 
company was duly organized with a nominal capital of $300,000, of 
which 10 per cent. had been paid, and that the residue was secured 
by the notes of the subscribers. Provision is made by the charter 
that the stock and affairs of the corporation shall be managed and 
conducted by any number of directors, not more than twenty-five nor 
less than nine, to be chosen by ballot from among, and by, the stock- 
holders. Directors, it is also provided, shall choose out of their num- 
ber a president, vice president, and the directors have the power to 
appoint, for the time being, “ such officers, secretaries, agents, and ser- 
vants as they shall judge necessary.” 

Shares in the stock of the company, to a large amount, were owned 
by the complainant, and he admits that the company held notes 
against him to the amount of $10,147.50, given to secure unpaid bal- 
ances of subscriptions, for which he was liable either as principal guar- 
antor or surety. Throughout the lifetime of the company the com- 
plainant insured many and valuable properties in the company and 
paid to the proper officers of the same large sums of money as pre- 
miums for such policies of insurance. Antecedent to the event which 
caused the failure of the company the proper officers of the same tran- 
sacted a large, and, for the greater portion of the time, a prosperous 
insurance bufiness. 

Much reference to those details will not be made, as they are no 
longer material in this investigation. Suffice to say, in that connec- 
tion, that the complainant was, as he alleges, during the whole of that 
period, a large owner of real and other property, and was possessed of 
sufficient means to render secure any moneyed obligation into which 
he might enter, and to enable him to perform any promise or contract 
for the payment of money he might make : and he also alleges that it 
was necessary that the means of the company should be kept where 
the same could be promptly commanded, if required to pay losses, and 
in order that the company might accomplish that object and still 
realize interest on the same, he came to an agreement with the proper 
authorities of the company that the funds thereof, or such portion of 
the same as they might choose, should thereafter, from time to time, 
be deposited with him, he being then a private banker, and that the 
moneys so deposited should be paid out or drawn at the pleasure of 
the company, without notice or limitation ; and he avers that he agreed 
with the company to account with the proper officers for such moneys 
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when and as often as thereto required, and to pay to the company in- . 
terest thereon, at the rate of ten per centum annually during the con- 

tinuance of such deposit, until a further or other agreement should 

be made. 

Funds of the kind contemplated were, in accordance with the agree- 
ment, deposited with the complainant at the pleasure of the company, 
and the complainant avers that he paid interest on the average amount 
of the same at the agreed rate, for the period and to the amount speci- 
fied in the exhibit annexed to the bill of complaint. 

Ten per centum per annum was paid during the period specified in 
the annexed exhibit, but it appears that the rate at the close of that 
period was reduced to 8 per cent. per annum, and the complainant ad- 
mits that no part of the interest since the rate was reduced has been 
paid. 

Both parties, it seems, were solvent until the 9th of October, 1871, 
when a large part of the property of the complainant and others, 
which was insured by the company, was destroyed by fire, the imme- 
diate effect of which was to cause the failure of the insurance company. 
Losses of the complainant by the fire, for which the company is re- 
sponsible, as claimed by the complainant, amount to the sum of $55,- 
800, as appears by the second exhibit annexed to the bill of complaint, 
and he admits that he held on deposit at the time the company failed 
the sum of $39,188.03, received under the agreement already fully de- 
scribed, which is due to the company with 8 per cent. interest from 
July 1, 1871, to the 18th of December in the same year. 

Process was accordingly issued, and the complainant prays that the 
respondent may be decreed to deliver to him the notes referred to, and 
that he, the respondent, shall acquit and discharge the complainant 
from the admitted indebtedness to the company, and that he, the com- 
plainant, be allowed to prove the balance of his demand against the 
estate of the bankrupt company, and that the respondent be enjoined 
and restrained from selling or assigning the said notes, and from in- 
stituting any suit against the complainant to recover the notes or his 
indebtedness to the company. 

Service was made and the respondent appeared and filed an answer. 
He admits that the complainant was one of the original corporators 
and subscribers to the capital stock of the company ; that only 10 per 
cent. of the subscriptions for the capital stock was paid in cash, and 
that 90 per cent. of the same was secured in the promissory notes of 
the subscribers ; that the company at the time of the great fire be- 
came insolvent, and that the company on the day named in the bill 
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was adjudged bankrupt ; that the company, as alleged, issued several 
policies of insurance to the complainant, and that he sustained large 
losses by the great fire ; that he is indebted to the company as set 
forth in the third schedule exhibited in the record, and that he was 
and is the holder of the funds of the company to the amount specified 
in the bill of complaint ; but the respondent avers that the company 
never came to any such agreement in respect to such funds as that 
alleged, and that the complainant held the same solely in his official 
character as treasurer of the company. 

Most of the allegations of the answer were also embodied in a cross- 
bill filed by the respondent at the same time, in which he, denied all 
the equity of the original bill, and prayed for a decree in his own fa- 
vor, and that the complainant in the original bill be decreed to pay 
over to him as assignee the whole amount he owed to the company, 
including the notes given for subscriptions for stock and the amount 
he held on deposit. 

Proofs were taken, and the parties having been fully heard the 
court dismissed the original bill of complaint and entered a decree for 
the respondent in the sum of $9,532, being the amount of the promis- 
sory notes given for capital stock, and $39,108.03, being the amount 
of the funds of the company held by the respondent in the cross-bill, 
with 10 per cent. interest on both amounts. Immediate appeal was 
taken by the complainant in the original bill and respondent in the 
cross-bill, and he now seeks to reverse that decree. 

Complainant’s losses by the great fire, it is admitted, amount to 
$45,015.33, and that the company is liable to him in that amount for 
such losses under the policies of insurance issued to the complainant 
prior to the fire. 

Since the bill of complaint was filed in this case, this court has de- 
cided that the debt due to a stockholder in such a case, for losses sus- 
tained by the stockholder, of properties insured by the company, can- 
not be set off against his indebtedness to the company for unpaid 
shares in the capital stock of the company, for the reason that moneys 
arising from that source constitute a trust fund for the payment of the 
debts of the company, which, in the due administration of the bank- 
rupt law, must be equally divided among all the creditors of the bank- 
rupt. Sawyer vs. Hoag, 17 Wall., 610. 

Such an indebtedness constitutes an exception to the rule that where 
there are mutual debts, “one debt may be set against the other,” as 
originally provided by act of Parliament: or, perhaps, it would be 
more accurate to say that the rule does not apply where it does not 
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appear that the debts are not in the same right as well as mutual. 
U. S. vs. Eckford, 6 Wall., 488. 

Whether the suit be one at law or in equity, set-off must be under- 
stood as that right which exists between two parties, each of whom, 
under an independent contract, owes an ascertained amount to the 
other to set off their respective debts by way of mutual deduction, so 
that in any action brought for the larger debt the residue only, after 
such deduction, shall be recovered. Adams Eq., 6th Am. ed., 447. 

Courts of equity, following the law, will not allow a set-off of a joint 
debt against a separate debt, or of a separate debt against a joint debt ; 
nor will such courts allow a set-off of debts accruing in different rights, 
except under very special circumstances, and where the proofs are 
clear, and the equity is very strong. 2 Story’s Kq., 6th ed., sec. 1437. 

Equity regards the capital stock and property of a corporation as 
held in trust for the payment of the debts of the corporation, and re- 
cognizes the right of creditors to pursue properties into whosesoever 
possession the same may be transferred, unless the stock or property 
has passed into the hands of a bona fide purchaser ; and the rule is 
well settled that stockholders are not entitled to any share of the cap- 
ital stock, nor to any dividend of the profit until all the debts of the 
corporation are paid. Railroad Co. vs. Howard, 7 Wall., 416. 

Moneys derived from the sale and transfer of the franchises and 
capital stock of an incorporated company are the assets of the corpor- 
ation, and as such constitute a fund for the payment of its debts, and 
if held by the corporation itself, and so invested as to be subject, to le- 
gal process, the fund may be seized by a creditor on such process and 
subjected to the payment of the indebtedness of the company ; and 
where the fund has been improperly distributed among the stockhold- 
ers, or passed into the hands of third persons, not bona fide creditors 
or purchasers, the established rule in equity is, if the debts of the com- 
pany remain unpaid, that such holders take the fund charged with the 
trust in favor of the creditors, which a court of equity will enforce, and 
compel the application of the same to the satisfaction of the debts of 
the corporation. 2 Story Eq., 9th ed., sec. 1252; Mumma vs. Po- 
tomac, 8 Pet., 286; Wood vs. Dummer, 3 Mason, 308; Vose vs. 
Grant, 15 Mass., 522 ; Spear vs. Grant, 16 ib., 14; Curran vs. Arkan- 
sas, 15 How., 307. 

Tested by these considerations it is clear that the prayer of the bill 
of complaint, that the respondent may be directed to deliver to the 
complainant the notes referred to, must be denied. 

Claim for losses due from the company cannot be set off against the 
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notes given for capital stock. Suppose that is so, still the complain- 
ant insists that such claims for losses may be set off against the amount 
due from him to the company for the moneys of the company depos- 
ited with him under the agreement set forth in the bill of complaint. 

Matters alleged in the bill of complaint and denied in the answer 
must be proved before such matters can be assumed as true by the 
court. Concede that, and it follows that the important question re- 
mains to be considered, whether there was such an agreement between 
the complainant and the company, in respect to the moneys deposited 
with the complainant, as that set forth in the bill of complaint. 

Moneys to a large amount were deposited with the complainant, 
and it is not denied that he paid interest on the same to the amount 
of $11,799.96, as shown by the first schedule annexed to the original 
bill, but the respondent in the original bill and complainant in the 
cross-bill alleges that the complainant in the original bill received and 
held all such sums as treasurer of the company, and that the balance 
in his hands is a trust fund belonging to all creditors, and conse- 
quently that his claims for losses under the policies issued to him by 
the company cannot be set off against his indebtedness to the com- 
pany for the balance of that fund in his hands. He admits that he 
was elected to the office of treasurer by the directors in the month of 
July, 1870, and that he was reappointed thereto during the following 
year, but he denies that he ever accepted the office, or that he ever 
qualified as such, or that he held in his custody any money whatever 
as treasurer of the company. Subsequently he was examined as a 
witness in the case, and testified that he never qualified as treasurer 
or gave bond, and never had any other or different relations with the 
company in respect to its funds than such as existed before he was 
elected. 

What he states in respect to the alleged agreement is substantially 
as follows: That he agreed, at the first meeting of the directors, to 
receive all moneys paid to the company, and to allow the company 
ten per cent. interest upon it, payable annually, until he should noti- 
fy the company to the contrary or a different arrangement should be 
made between the parties, the purpose of the directors being to have 
the money at all times available, as far as possible, and at the same 
time to get interest on it, and he says that he made the offer, not be- 
cause it was of advantage to him, but to encourage the company. 

Sufficient appears to show that the complainant was at that time a 
private banker in good standing and of great reputed wealth, and he 
testifies that the arrangement was continued as long as the company 
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transacted business, except that the rate of interest which he was to 
allow was reduced from ten to eight per cent. per annum. Blank 
checks to draw the money in his hands were prepared by the officers 
of the company and were drawn on him, not as treasurer, but as a 
private banker, and he testified that it was never understood at any 
meeting of the company that there were any funds of the company in 
his hands as treasurer, and that the funds on hand were always re- 
ported as funds in bank, and were so described in the published re- 
ports of the company. 

Decided confirmations of the material parts of these statements comes 
from several witnesses, and it appears to the entire satisfaction of the 
court that the arrangement, set forth in the bill of complaint, was 
known to and approved by the stockholders as well as the directors, and 
by the executive committee and committee of finance and investment. 
Deposits undoubtedly may be made with a banker under circumstances 
where the legal conclusion would be that the title to the fund deposit- 
ed remained in the depositor, and in that case the banker would be- 
come the bailee of the depositor, and the latter might rightfully de- 
mand the identical money as his property ; but where the deposit is 
general, and there is no special agreement proved inconsistent with 
such a theory, the title to the money deposited, whatever it may be, 
passes to the banker and he becomes liable for the amount as a debt, 
which can only be discharged by a legal payment of the amount. 
Thompson vs. Riggs, 5 Wall., 678. Bunk vs. Wister, 2 Pet., 325. 

All deposits made with bankers, said Mr. Justice Miller, may be 
divided into two classes, namely : those in which the bank becomes 
bailee of the depositor, the title to the thing deposited remaining with 
the latter ; and that other kind of deposit money peculiar to banking 
business, in which the depositor for his own convenience parts with the 
title of his money and loans it to the banker, and the latter, in the 
consideration of the loun of the money and the right to use it for his 
own profit, agrees to refund the same amount, or any part thereof, on 
demand. Marine Bank vs. Fulton Bank, 2 Wall., 256. 

Such an agreement to refund may be express or implied, and if it 
is express it may be to refund with or without interest, according to 
the terms of agreement. Where the agreement is to pay interest the 
agreement is obligatory, but the fact that the depositary agreed to 
pay interest affords very strong evidence that the title to the money 
deposited passed out of the depositor by the act of making the 
deposit. 

Money deposited with a banker, says Hill, creates a legal debt be- 
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tween the parties, which under proper circumstances may be recov- 
ered in action at law. Hill on Trustees, 4th Am. ed., 173. 

Authorities to the same effect are numerous and decisive, as, for 
example, it was expressly decided by the master of the rolls, that 
money paid to a banker becomes immediately a part of his general 
assets, and he is merely a debtor for the amount. Devaynes vs. 
Noble, 1 Merivale, 561. 

Sums which are paid, says Lord Denman, to the credit of a custo- 
mer with a banker, though usually called deposits, are in truth loans 
by the customer to the banker, and the party who seeks to recover 
the balance of such account must prove that the loan was in reality 
intended to be his, and that it was received as such. Sims vs. Bond, 
2 Barn. & Adol., 392. 

Exactly the same rule was laid down in a court of exchequer, where 
it was held that money deposited with a banker by his customer, in 
the ordinary way, is money lent to the banker, with a superadded 
obligation that it is to be paid when demanded by a check. Pott vs. 
Clegg, 16 Mee. & Wels., 327. 

Viewed in the light of these suggestions, it is clear that the amount 
deposited by the company with the complainant, and which he still 
owes to the company, or to the respondent, as assignee, was and is 
held by him as a private banker and not as treasurer of the company, 
and that any losses sustained by the complainant, at the time and in 
the manner alleged, for which the bankrupt corporation were and are 
iable as insurers, may be set off against that claim of the bankrupt 
corporation, as described in the pleadings in the original suit and 
cross-bill filed by the respondent. 

Nothing remains to be done in this investigation except to recapi- 
tulate the elements for a decree, and to direct, in general terms, what 
the new decree in the case shall be in the court below. Enough is 
already remarked to show that the complainant is entitled to the re- 
lief prayed, so far as respects the claim of the respondent for the 
balance due to the bankrupt corporation for the moneys deposited 
with him as a private banker, amounting to the sum of $39,188.03, as 
appears in the record, and that he should be allowed to prove the 
balance due to him for the said losses, to the extent that the com- 
pany is liable therefor, against the estate of the bankrupt corporation ; 
that the complainant is not entitled to the relief prayed, so far as re- 
spects the notes referred to in the bill of complaint, for the reason 
that the notes were given for shares in the capital stock, and consti- 
tute a trust fund which belongs to all the creditors of the company, 
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for which the complainant in the cross-bill is entitled to a decree. 
Should further investigation become necessary in order to ascer- 
tain the exact amount of the respective claims, that investigation will 
be made by the Circuit Court. 

The decree of the Circuit Court is reversed, and the cause remand- 
ed for such further proceedings as may be necessary, and for decree 
in conformity to the opinion of this court. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF OHIO. 


Hearing on demurrer to second defense. 


ANNA M. BUELL 
vs. 


CONNECTICUT MUTUAL LIFE INS. CO.* 


In answer to question whether the father had been afflicted with consumption, 
disease of the lungs, or insanity, plaintiff replied ‘‘No. Father died from expo- 
sure in water, age 58.” The answers were made warranties, and the father 
died before 30. . 


Held, that the age was not inquired in the question ; that this part of the answer 
was superfluous ; that the warranty applies to such answers as are responsive 
and relevant ; that the answer with regard to age was therefore a mere repre- 
sentation, and to constitute a defense must have been material as well as false. 


Demurrer sustained. 


R. P. and H. C. Ranney, for Demurrer. 
Bisnor & Apams, contra. 


WELEER, J. 


This suit is founded upon a policy of insurance upon the life of 
Jeptha C. Buell, for the benefit of his wife, the plaintiff. 


Decision rendered Maxrch 11, 1876. 
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The defendant, as a second defense to the action, sets up in its 
answer that in the declaration made at the time of the application for 
insurance, among other things, the plaintiff says: “And I do hereby 
agree that the answers given to the following questions, and the accom- 
panying statements and this declaration shall be the basis and form 
a part of the contract or policy between me and said company ; and 
if the same be not in all respects true and correctly stated, the said 
policy shall be void.” That among the questions in said declaration 
above referred to was the following question: “Has father, mother 
brother or sister of the party died, or been afflicted with consumption, 
or any disease of the lungs, or insanity? If so, state full particulars of 
each case.” That the answer to the above question given by the 
plaintiff was as follows: “No. Father died from exposure in water ; 
age, fifty-eight. Mother living; age about fifty.” That the policy 
issued upon said declaration and questions and answers, and sued 
upon, contains the following condition, to wit: “And it is also un- 
derstood and agreed to be the true intent and meaning hereof, that if 
the proposals, answers and declaration made by said Anna M. Buell, 
and bearing date the 19th day of March, 1866, and which are hereby 
made part and parcel of this policy as fully as if herein recited, and 
upon the faith of which this agreement is made, shall be found in any 
respect untrue, then in such case this policy shall be null and void.” 
The defendant avers that the said answer above stated was not in all 
respects true and correctly stated, but was incorrect and untrue in 
this: the father of said Jeptha C. did not die at the age of fifty-eight, 
but he died before he was of the age of thirty years: Wherefore the 
defendant says said policy was and is void and of no effect, and said 
plaintiff not entitled to recover any amount against the defendant. 

To this answer the plaintiff files her demurrer, alleging, as reason 
therefor, that all of said statements and allegations are redundant 
and irrelevant, and constitute no defense to the plaintiff’s action. 
The demurrer admits that the answer to the question as stated in re- 
spect to the age of the father at the time of his death was untrue and 
incorrect. That being the fact, does it constitute a defense to this 
action ? 

Statements in the application for insurance in the declaration, or 
answers to the questions, are either warranties or representations. If 
warranties, then materiality or want of materiality as to the risk has 
nothing to do with contract. The only question is, were they untrue? 
and if so the policy is void. But if representations, then to avoid the 
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policy they must be substantially and materially untrue, or made for 
purpose of fraud. 

In 2 O. S. R., 464, the Supreme Court of Ohiosays: “The distinc- 
tion between a warranty and a representation is easily comprehended ; 
the difficulty only arises in its application to particular cases.” “ An 
express warranty is a stipulation in writing on the face of the policy, 
on the literal truth or fulfillment of which the validity of the entire 
contract depends.” “It may be contained in another paper, if dis- 
tinctly referred to in it and expressly made a part of the contract be- 
tween the parties.” A representation is defined to be “a verbal or 
written statement made by the assured to the underwriter before the 
subscription of the policy, as to the existence of some fact or state of 
facts tending to induce the underwriter more readily to assume the 
risk by diminishing the estimate he would otherwise have formed of 
it.” 

In the case of Campbell vs. N. E. Ins. Co., 98 Mass., 381, in defin- 
ing what is warranty and what is merely a representation, the court 
says: “ When statements or engagements on the part of the insured 
are inserted or referred to in the policy itself, it often become diffi- 
cult to determine to which class they belong. If they appear on 
the face of the policy they do not necessarily become warranties. 
The character will depend upon the form of the expression used, the 
apparent purpose of the insertion, and sometimes upon the connec- 
tion or relation to the other parts of the instrument.” 

Upon this subject our Supreme Court, in 20. S. R., says: “ But it 
is by no means * * clear that what is in its nature preliminary 
and designed for the information of the underwriter, will so change 
its character as not to be satisfied by a substantial compliance, from 
the fact that it is, by appropriate words in the policy, made a part o 
it.” 

But I am referred to the case of Jeffries, administrator of Kennedy, 
deceased, vs. Economical Mutual Life Ins. Co., 4 Ins. Law J., 386, 
recently decided by the Supreme Court of the United States, as deci- 
sive of the question made upon this demurrer. In that case there 
were two questions asked the insured: Ist. Whether he was married 
or single? The answer to which was that he was single. 2d. Had 
any application been made to any other company, and if so, when? 
The answer to which was “No.” The answers to both questions were 
alleged to be untrue. The court held that the answers to these ques- 
tions constituted a part of the contract, and if untrue, whether they 
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were material to the risk or not, would avoid the policy. The court 
did not seem to put this upon the ground alone that the answers con- 
stituted warranties, but that they formed a part of the contract and 
were expressly made so by the parties, and the court would not in- 
quire as to materiality, because the parties had themselves deemed 
them material. How did they become material? It will be observed 
that both of these answers were direct responses to the questions, and 
that by the direct form of the questions the answers necessarily be- 
came a part of the contract. How is it in that respect in the case be- 
fore us? 

The falsity complained of in the answer consists only in reference 
to the age at which the father died. This certainly was not inquired 
of in the question, unless we are to find it in that part of it which 
reads: “If so, state full particulars of each case.” This part of the 
question was evidently intended to reach simply the particulars of 
the death, or affliction of the near relatives, to ascertain the character 
and nature of the disease—its extent, whether produced from recent 
causes or hereditary in the family, in order to determine whether 
Buell was a proper subject to insure. It is exceedingly doubtful 
whether the question is really definite enough to require the answer 
to state whether the father was dead at all, if he did not die of con- 
sumption, or disease of the lungs, or insanity. I think the question 
fairly means, not whether the father, etc., had died of any disease, or 
from any cause, but whether he had died of, or been afflicted with, 
consumption or any disease of the lungs, or insanity. This being the 
fair import of the question, “No” was a complete answer to it, and 
the remainder of the answer was uncalled for and not responsive to 
the question. But suppose that be so; defendant claims that it is 
nevertheless an answer of some sort, and therefore an important part 
of the contract. The reply to that is, that the declaration which re- 
lates to the answers to questions to be made by plaintiff, and which 
it was agreed should be made part of the contract, must be construed 
to, and does mean such answers as are responsive to the questions, 
and such as may be called for by the defendant ; and that it does not 
cover such answers as may be volunteered and irrelevant, and that 
amount to mere representations. 

In the light of the cases in 98 Mass., and 2 O. S. R., I may be al- 
lowed to say that not all the statements in the application or writing 
are to be regarded as warranties, but some may be regarded as mere 
representations. I do not think the case of Jeffries vs. Economical 
Insurance Company is at all at variance with this construction. In 
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that case the questions directly called for the answers, and the ask- 
ing and the answers constituted the mutual agreement of the parties. 
In this case the age of the father was not called for, and is only vol- 
untarily given by the plaintiff, and the mutual agreement cannot arise, 
as it did in that case, so as to say the parties themselves settled the 
question of materiality. 

I believe the true rule in relation to the question of what amounts 
to a warranty, or what amounts only to representation, in the answers 
to questions in this class of application, is: Where the answers are 
responsive to direct questions asked by the insurance company, they 
are to be regarded as warranties, and where they are not so respon- 
sive, but volunteered without being called for, they should be con- 
strued to be mere representations. The part of the answer in ques- 
tion in this case in reference to the age of the father at death, being 
a mere representation, does not constitute a defense unless it appears 
to have been material as well as false. 

The demurrer is therefore sustained. 


SUPREME COURT OF WISCONSIN. 
Appeal from Jefferson County Circuit. 


MARY ANN JOLIFFE, Execurrix or THe tas} 
WILL AND TESTAMENT OF JoHN Ua tow, Respondent, 


vs. 


MADISON MUTUAL INS. CO., Appellant.* 


A policy condition that where a promissory note is taken for the cash premium, 
if the note is not paid in sixty days after it becomes due, the obligations of the 
company shall be suspended until it is fully paid, is valid and enforceable 

But in the absence of any special agreement to that effect, such premium cannot 
be considered as earned, nor is any portion earned while the liability is so sus- 
pended. 





~ * Decision rendered February 1, 1876. 
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Held, that after the expiration of sixty days the company was entitled to recover 
only such proportion as had been earned, and the acceptance of the full cash 
after notice of loss was a waiver of the suspension of risk at the time of loss. 


A premium note was given for the note portion of the premium, which was after- 
ward assessed, but not paid until after the loss. Meanwhile the executive 
committee of the board of directors passed a resolution that the policies on 
which such assessments had been levied, and were not paid by a certain future 

day, should be void and the amounts should be collected by law. 


Held, that the acceptance of the payment of the assessment by the company after 
the loss did not waive a forfeiture. 


Held, that the forfeiture being declared conditionally in fulwro was a mere threat, 
and that it did not sufficiently specify the policies to be forfeited. 


Held, that the company was liable for the loss under the policy. 
Judgment affirmed. 


Action upon a policy of insurance dated May 12, 1870, by which 
the defendant company insured the plaintiff’s testator against loss by 
fire on certain personal property therein described for the term of 
five years. The insured property was destroyed by fire February 1, 
1872. 

The cash premium of $16.50, payable when the policy was issued, 
was not paid at that time, but the plaintiff’s testator gave his note 
therefor due January 1, 1871. He also gave the usual premium note 
for $33, payable on call of the directors of the company. The note 
for the cash premium not being paid at maturity was sued, and judg- 
ment obtained thereon, a portion of which was paid before the loss. 
After the loss, and after the defendant had notice thereof, the balance 
of the judgment was paid to and accepted by the defendant without 
objection or reservation. 

January 19, 1871, the defendant’s board of directors made an 
assessment of twenty-five per cent. on all the premium notes of the 
company then in force, which included the premium note given by 
the plaintiff’s testator, and payment of such assessment on the note 
last mentioned was duly demanded of the maker thereof in April, 
and again in October of the same year, but the same remained 
unpaid until after the loss. After that time (but whether before 
or after the officers and agents of the defendant knew of the loss 
does not clearly appear) the assessment was paid to and accepted 
by the defendant company. 

December 11, 1871, the executive committee of the board of direc- 
tors adopted the following resolution: “ Resolved, that all policies 
upon which the assessment levied on the 19th day of January, 1871, 
are not paid before the 31st of December, 1871, be annulled on that 
day ; and that such unpaid assessments be collected by law at once.” 
Due notice of such resolution was immediately given to the plaintiff’s 
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testator. At a meeting of the board of directors held January 16, 
1872, “the minutes of the July meeting and of the several subse- 
quent meetings of the executive committee were read and approved.” 

There was no controversy in respect to the loss, or the amount and 
proofs thereof. The circuit judge held, 1, That receiving the un- 
paid balance of the cash premium after notice of the loss, was a waiv- 
er of the default in paying the same, estopping the defendant from 
asserting that its liability on the policy was suspended when the loss 
occurred, gnd 2, That the executive committee had no power to an- 
nul the policy ; and the approval by the board of the minutes of the 
proceedings of that committee did not annul it. The judge assumed 
it to have been proved that when the assessment was paid, the com- 
pany had notice of the loss, and directed the jury to return a verdict 
for the plaintiff. 

The defendant has appealed from the judgment entered for the 
plaintiff pursuant to such verdict. 


J. W. & G. W. Birp, for Respondent. 
B. E. Huronison, for Appellant. 


Lyon, J. 

The application for the insurance upon the property covered by the 
policy in suit, signed by the plaintiff’s testator, contains the follow- 
ing condition, which is part of the contract of insurance, viz., “ When- 
ever a promissory note shall be taken for the cash premium, the 
policy in all such cases shall be issued upon the express condition 
that if said note is not paid within sixty days after the same shal] be- 
come due, thereafter all obligations of the company to the insured 
shall be suspended until such time as the said note shall be fully 
paid.” The loss occurred while a portion of the cash premium, for 
which a note had been given, remained unpaid, and more than sixty 
days after such note became due. It occurred, therefore, at a time 
when, by the terms of the contract of insurance, the liability of the 
defendant company on the policy was suspended. This stipulation 
in the contract is not prohibited by statute and is not against public 
policy. On the contrary, it is fair and reasonable that the insurer 
should be relieved from liability while the insured is in default in re- 
spect to payments of premiums, and like stipulations in insurance con- 
tracts have been enforced in numerous cases, among which are the 
following: Baker vs. The Union Mutual Life Ins. Co., 43 N. Y., 
282; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500; Wall vs. 





1876.] Joliffe vs. Madison Mutual Ins. Co. 281 


Home Ins. Co., 36 N. Y., 157; Williams vs. Albany City Ins.{Co., 
19 Mich., 451; Beadle vs. The Chenango Co. Mut. Ins. Co., 3 Hill, 
161. Other cases to the same effect will be found cited in Gorton 
vs. Dodge Co. Mut. Ins. Co., decided herewith. 

Hence, there can be no recovery unless the defendant has waived 
the above condition. The condition was inserted in the contract for 
the benefit of the defendant, and manifestly it was competent for 
the defendant to waive it. Has it done so? The only act of the 
defendant which is relied upon as such waiver is the receipt by it of 
the unpaid balance of the cash premium after the loss. The precise 
question is, therefore, was the receipt of such balance by the defend- 
ant after notice of the loss a waiver of the condition of the contract 
by which the liability of the defendant on the policy was suspended 
when the loss occurred ? 

Had the agreement been that in case of default the whole cash 
premium should be considered earned, and that the liability of the 
insurer should be suspended, or the policy be void until such pre- 
mium or the note given therefor should be fully paid, we should have 
but little difficulty with the question. In such case the insurer hav- 
ing earned the premium would be entitled to receive it in any event. 
If paid during the life of the policy it would revive the risk from the 
date of payment as to all of the insured property remaining at that 
date. If not paid during the life of the policy the insurer would be 
entitled to it, and might recover it by action. The premium would 
not under such an agreement cover any portion of the time during 
which the liability of the insurer was suspended. If the insurer ac- 
cept the premium after default, such acceptance is not inconsistent 
with the claim that liability on the policy was suspended during de- 
fault, and could not possibly mislead the insured to his prejudice. The 
insured pays, and the insurer accepts just what the former is liable to 
pay, and the latter is entitled to receive in any event, and the transac- 
tion lacks every essential element of a waiver or of an estoppel in 
pais. See cases above cited, particularly Williams vs. Ins. Co., 19 
Mich., 451. 

But this is not such a case. The stipulation in the contract be- 
fore us is not that upon default for sixty days in the payment of the 
note given for the cash premium such premium shall be considered 
earned, and therefore payable absolutely, but it is merely that the 
liability of the defendant shall be suspended from sixty days after the 
note became due, until the same should be fully paid. The whole 
cash premium had not been earned when the defendant’s liability on 
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the policy was suspended, but only a pro rata portion of it. Neither 
did the premium run during suspension ; for risk and premium go 
hand in hand, and one ceasing the other also ceases. A writer on 
this subject, speaking of the contract of insurance, says: “It is, 
moreover a conditional contract ; for when no risk attaches no pre- 
mium is to be paid, or if paid must, in the absence of fraud, be re- 
turned to the assured. In point of fact the contract is to pay the 
premium on condition that the risk is run, and the refunding a pre- 
mium is of frequent occurrence in maritime insurance, and that too 
in cases where it is entirely optional with the assured whether the 
property insured shall be put at hazard or not, as when the ship is 
never dispatched by the owner on the projected voyage. The lan- 
guage of Lord Mansfield, in Tyre vs. Fletcher, Cowp., 668, is explicit. 
When the risk has not been run, whether its not having been run was 
owing to the fault, pleasure or will of the insured, or to any other 
cause, the premium shall be returned. And this principle is alike ap- 
plicable to all policies of insurance.” May on Insurance, § 4. 

Applying these principles to the present case, and it necessarily re- 
sults that at the expiration of sixty days from the time the note given 
for cash premium became due the liability of defendant on the policy 
ceased, and without restoring such liability the latter was entitled to 
receive on such note what the policy had earned while in force, and 
it could have refused to receive any sum in excess of what the policy 
had so earned. But the defendant received the whole cash premium 
for which the note was given. By so doing it received compensation 
for the risk covering the time when the loss occurred, and we think 
that it cannot now be heard to allege that at the time of the loss it 
had no risk on the property insured. The acceptance of the full 
premium after notice of the loss is entirely inconsistent with the claim 
that the risk was suspended when the loss occurred. 

We conclude, therefore, in view of the peculiar terms of the con- 
tract, that the acceptance of the cash premium after default and no- 
tice of the loss operated as a waiver of the suspension clause therein, 
and renders the defendant continuously liable on the policy, the same 
as though the note for cash premium had been been paid when due. 
It remains to determine whether the policy was forfeited and the 
liability of the defendant thereon terminated by the steps taken to 
that end because of the non-payment of the assessment on the pre- 
mium note. 

It may be here observed that the’ acceptance by the defendant of 
such premium after the loss, and even after the defendant had notice 
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of the loss, is of no importance. Such assessment was due and pay- 
able absolutely, whether the policy was forfeited or not. Iowa State 
Ins. Co. vs. Prossee, 11 Iowa, 115; Smith vs. The Saratoga Co. Mut- 
F. Ins. Co., 3 Hill, 508. It is apparent from what was said on the 
other branch of the case that the defendant waived nothing by accept- 
ing that which in any event was its due. 

A by-law of the defendant provides that “Whenever an assessment 
shall have been made upon the premium notes, and the sum deter- 
mined which each person shall pay upon his note, if such sum shall 
not be paid within thirty days after the same shall have been demand- 
ed by the company or their agent the directors may, at their option, 
annul the policy of insurance given upon such note, and may retain 
such note and collect such sum so assessed.” The charter of the 
defendant (Laws of 1851, chap. 394, sec. 6,) provides that policies 
and contracts may be signed and attested, “and all other business of 
said corporation may be conducted and carried on by committees 
or otherwise, without the presence of the board of directors, and shall 
be binding and obligatory on the said corporation, if the same be 
done under or in conformity to the by-laws and ordinances of such cor- 
poration.” The by-laws provide for the appointment of an executive 
committee, and prescribe the functions of that committee as follows : 
“Tt shall be the duty of the executive committee to determine upon 
and audit all accounts presented against the company for payment, 
and generally to transact all business of the company in the absence 
of the board of directors not inconsistent with the by-laws.” 

The circuit judge denied the power of the executive committee to 
declare a forfeiture of the policy, and held that the action of the board 
of directors of January 16, 1872, failed to work such forfeiture. 
Speaking for myself alone, I] may be permitted to say that I fully 
concur with the learned judge of the court below. I think the by-law 
last quoted fails entirely to confer upon the executive committee the 
power to annul policies for non-payment of assessments. The power 
given is to audit accounts, and generally to transact all business of 
the company in the absence of the board of directors. The meaning 
of the general words in the by-law should be ascertained by reference 
to the preceding special words therein, on the principle of noscitur 
a sociis, which is clearly applicable. Hence, the words “all business,” 
as used in the by-laws, means all business pertaining to accounts and 
demands against the company. Morse vs. The Buffalo F. and M. 
Ins. Co., 30 Wis., 534. Moreover the law does not favor forfeitures, 
and I think it safe to assume that the power to declare them cannot 
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be taken by implication or inference, and that unless expressly given 
the power does not exist. As regards the resolution of the board of 
directors of January 16, 1872, approving certain minutes of meetings 
of the executive committee, I fail to find in the record any satisfactory 
evidence that the board had before it the minutes of the committee 
meeting of December 11, 1871, at which the resolution of conditional 
forfeiture was adopted. But upon these points my learned associates 
express no opinion, and the decision of the case will be placed upon 
other grounds, to which we all assent. 

As before observed, forfeitures are not favored in the law, and will 
not be sustained upon mere inferences. Where, upon breach by one 
party of a condition or stipulation in a contract, the other party there- 
to has the option to declare the contract forfeited, and thus relieve 
himself from liability upon it, and seeks to exercise such option, he 
must do so unconditionally, and in plain, positive, and unmistakable 
terms. He cannot put an end to his liability by saying to the other 
party, either before or after default, “Unless you perform your part 
of the contract by a certain future day, (naming it,) I shall elect to 
consider myself relieved of its obligations.” This would be a mere 
notice or threat, not an effectual exercise of the option. -The execu- 
tive committee did nothing more than this in the present cases scarce- 
ly asmuch. They informed the plaintiff’s testator that unless the 
class of policy-holders to which he belonged paid their assessments 
by a specified future day their policies would be annulled on that 
day. This was a mere threat, and the most that the board of direc- 
tors did was to approve the threat. Such action of the committee 
and of the board might as well have been taken on the day the assess- 
ment was made, and before the insured was in default in respect 
thereto, and manifestly it comes far short of being a declaration that 
policy No. 18,113, issued to John Uglow, was forfeited and annulled 
for non-payment of the assessment of January 19, 1871. We find 
nothing in the case which will prevent the defendant company from 
making further assessments on the premium note given by Uglow 
for losses accruing after the attempted forfeited of the policy. 

We conclude, therefore, that had the resolution of December 11, 
1871, been passed by the board of directors at that time, instead of 
the executive committee, it would still fail to work a forfeiture of the 
policy in suit, because the forfeiture is declared conditionally, and be- 
cause the resolution does not sufficiently specify the policies to be for- 
feited. There should be sufficient in the declaration of forfeiture to 
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show that the board or committee acted specifically upon each policy 
sought to be annulled. 

The foregoing views dispose of the case. The defendant having 
waived the stipulation that the risk should be suspended on default 
being made for more than sixty days in payment of the note given 
for the cash premium, and the policy not having been declared void 
or annulled for non-payment of the assessment on the premium note, 
the circuit judge properly directed the jury to find for the plaintiff, 
and the judgment of the Circuit Court must be affirmed. 


SUPREME COURT OF WISCONSIN. 


Appeal from Dodge County Circuit. 


HENRY B. SHERMAN, Respondent, 
vs. 


MADISON MUTUAL INS. CO., Appellant.* 


The insured is entitled to full indemnity under his contract, and a rule of appor- 
tionment which fails to furnish this is error. 

Where the defendant insured on live stock; a second company on live stock, each 
animal not to be valued at more than $500 ; and a third company on live stock 
the risk on any one not to exceed $500, and the loss was three steers $336, and 
a bull valued at $2,000 ; 

Held, that defendant was only entitled to prorate with the others on the steers 
and $500 of the bull. 

[For fuller explanation of facts see note at conclusion of the case.—Ep. Ins. L. J.J ' 


EK. C. Lewis, of Jumeau, for Respondent. : 
B. C. Hurcutnson, for Appellant. 


The defendant company issued three policies of insurance to the 
plaintiff, of five hundred dollars each, on live stock. A loss having 


* Decision rendered Feb. 1, 1876. 
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occurred, the defendant paid the plaintiff $724.96 on account thereof, 
claiming that to be the extent of its liability. The plaintiff claimed 
that its liability exceeded that sum, and brought this action to recover 
such excess. The complaint is in the usual form of complaints on 
fire insurance policies. As defenses to the action it is alleged in the 
answer: 1. That the policies contained covenants that they should 
be void if the plaintiff procured other insurance on the property, and 
failed to give notice thereof to the defendant and have the same in- 
dorsed on the policies, and that the plaintiff obtained other insurance 
thereon but failed to give such notice. 2. That if the policies are 
valid there was other insurance on the property, and under the usual 
clause, that in case of loss the defendant should be liable only for a 
proportionate share thereof, it has already paid its share of the loss 
in full. 

The cause was tried by the court without a jury, and on the trial 
witnesses called by the plaintiff testified to computations produced 
by them of the amount of the defendant’s liability on the policies in 
suit, and also testified as experts in respect to the rule for adjusting 
the loss. 

The judge subsequently filed his findings of fact and conclusions of 
law therefrom, and ordered judgment for the plaintiff in accordance 
therewith. Judgment as above directed was entered for the plain- 
tiff, and the defendant has appealed therefrom. 


Lyon, J. 

It is not certified that the bill of exceptions contains all of the 
testimony, hence it must be presumed that the findings of fact are 
sustained by the proofs, although the testimony preserved in the bill 
may be insufficient for that purpose. We have only to determine 
whether such findings support the judgment. 

It is objected that the findings fail to show the liability of the de- 
fendant, because it does not appear therefrom that the plaintiff gave 
notice of the additional insurance as required by the terms of the 
policies in suit. But it appears from such findings that the additional 
insurance was obtained at the time those policies were issued, and 
was not thereafter increased, that the defendant (through its agent) 
knew the fact at the time, and that having such knowledge the defen- 
dant paid a portion of the plaintiff’s loss. These are verities in the 
case, and we think they fully sustain the validity of the policies. 

It only remains to determine whether the county court correctly 
adjusted the plaintiff’s loss. The adjustment is contained in the 
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tenth finding of fact, although such finding is substantially a conclu- 
sion of law, and must be treated as such. 

The live stock destroyed exceeded in value the amount of the risk 
taken thereon by the defendant, and but for the other insurance 
thereon the defendant would be liable to pay the whole risk. The 
clause in the policies which reduces such liability is as follows: “In 
all cases of other insurance upon the property, whether prior or subse- 
quent to the date of this policy, in case of loss or damage by fire, the 
insured shall not be entitled to demand or recover on this policy any 
greater portion of the loss or damage sustained than the amount 
hereby insured bears to the whole amount insured on said property.” 
The clause itself furnishes the rule of adjustment in reasonably plain 
terms, and there should not be much difficulty in the application of 
the rule to particular cases. Where there are several risks upon the 
same property, given the amount of each and of the loss, and it is an 
easy process to apportion the loss to the several risks. 

It is said on behalf of the defendant that the aggregate of insurance 
on the live stock was $4,8334, and the loss $2,336, and that the 
amount of defendant’s liability is a mere problem in proportion, 
which may be stated and solved thus: 48334 : 1500 : : 2336 : 725, 
This process makes the defendant liable only for the sum which it volun- 
tarily paid before the action was commenced, and if correct defeats 
the action. But is it correct? The plaintiff is entitled to full indem- 
nity for his loss ; that is, he is entitled to receive from the three com- 
panies who insured his live stock $2,336. That is a right which he 
has paid for, and has not surrendered or stipulated away. It is en- 
tirely clear that the liability of the North Missouri Company (stated 
in round numbers) is only $288, and of the Continental but $616. 
So the formula given on behalf of the defendant falls short of full 
indemnity to the plaintiff over $700. Hence it is incorrect, and the 
error in it is very apparent. 

It is true the plaintiff had insurance to the amount of $4,8334 on 
his steers, and also on his bull valued at $500, and to that extent the 
above formula is entirely applicable. But he had not that amount of 
insurance on the residue of the value of his bull. On such residue 
the North Missouri had no risk whatever ; the Continental had a risk 
limited by its contract with the plaintiff to $500 on the bull, which 
left only $327} on the residue of his value over $500, and the defen- 
dant, after deducting its proportion of the loss on the steers and on 
the bull valued at $500, (being $260) had a risk of $1,240 on such 
residue. So instead of having an insurance of $4,8334 on $1,500 of 
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the value of his bull, the plaintiff had only $1,567} insurance thereon. 
Suppose instead of losing one bull worth $2,000, the plaintiff had 
lost two bulls, one worth $500, and the other $1500, and suppose also 
that the North Missouri policy did not include the latter, and that 
the liability of the Continental on both bulls was limited to $500, the 
rule for adjusting the loss between the three companies would be 
perfectly plain. They would pay pro rata for the steers and the 
$500 bull. The Continental would pay $327} of the value of the 
other bull, and the defendant would be liable for the balance thereof, 
being $1,172}. 

We think the case supposed and the one under consideration are 
identical in principle and results, and that the learned county judge 
correctly adjusted the liability of the defendant for the plaintiff’s 
loss. 

. We construe the contracts before us, and adjust and determine the 
liability of the defendant, in the light of legal principles as we under- 
stand them, without resorting to the opinions of experts, yet we use their 
computations precisely as a court may use a computation of the 
amount due on a promissory note, verified by a witness on the stand. 
It is unnecessary, therefore, to determine whether the rule of adjust- 
ment in this or any other case may be proved by the testimony of 
experts. 

Judgment affirmed. 


[Norr.—As this case is of special importance to adjusters, the fol- 
lowing explanation will make it more intelligible. Company (1) in- 
sures on live stock $1,500. Company (2) insures on live stock $1,667, 
“being not to exceed $500 on any one animal.” Company (3) in- 
sures on live stock $1,667, “no one animal to be valued at more than 
$500.” Loss, one bull $2,000, and three steers $336 ; total, $2,336. 

The adjustment of the court may be stated thus: Total insurance 
on steers and on bull valued at $500, $4,834, on which all prorate as 


follows : 
Bull at $500 Steers, 


Company (1) pays 155 105 
Company (2) ‘* 116 
Company (3) ‘ 172 116 
Leaving company (2) $328 of unexhausted insurance on the bull, 
which is applied to the excess of value above $500 ; the remainder of 
that excess, $1,172, is to be borne by company (1), making the total 
payment of each as follows : Company (1), $1,432 ; company (2), $616; 
company (3), $288.—Eb. Ins. L. J.] 
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COURT OF APPEALS OF MARYLAND. 


Ocroser TER, 1875. 
Appeal from Baltimore City Superior Court. 


CLAY FIRE AND MARINE STOCK INS. CO. \§ 


e . 
vs. 


BECK & BOLTE.* 


Mortgage incumbrances not represented and expressed do not avoid the policy 
under a policy provision, that ‘‘if the interest of the insured in the property 
be any other than the entire and unconditional ownership of the property for 
the use and benefit of the insured,” it must be so represented and expressed, 
otherwise the policy shall be void. 


Judgment affirmed. 


Miter, J. 


The policy sued on in this case contains a condition that “if the 
interest of the assured in the property be any other than the entire, 
unconditional and sole ownership of the property, for the use and 
benefit of the insured, it must be so represented to the company, and 
so expressed in the written part of this policy, otherwise the policy 
shall be void,” and the sole question presented by this appeal is, 
Did the failure to represent and have so expressed the fact that in- 
cumbrances by way of mortgage existed upon the insured building at 
the time of the insurance avoid the policy under this condition ? 

In our opinion this question is settled by the reasoning and deci- 
sion of this court in Kelly’s case, 32 Md. Rep., 421. The facts and 
circumstances of the present case are substantially the same as in 
that, and the terms of the provision there construed as not embrac- 


* Decision rendered December 15, 1875. 
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ing incumbrances, are equally strong as those of the clause now be- 

fore us. If the company deemed disclosure of incumbrances essential 

to the validity of the contract, they should have said so in plain terms, 

(as did the policy in Bowman’s case, 40 Md. Rep., 680; 3 Ins. Law 

Jour., 935,) and not have used language to which doubt could attach. 
Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Sepremper Term, 1874. 


Appeal from Stevenson. 


HOME LIFE INSURANCE COMPANY 
US. 


FIDELIA E. PIERCE* 


The insurance was effected under a half note policy, providing that the dividends 
should be applied to payment of the note portion; also that the policy might 
be forfeited by the non-payment of any note given except the note given for 
half the annual premium and payable twelve months after date. At the expira- 
tion of each year this note was to be replaced by a new note given for the 
whole note portion less dividends. 


The company was accustomed to forward the new note with a statement of amount 
due to the insured each year. The annual premium was not paid when due, 
but was two months afterward sent to the general agent, who accepted it and 
sent back the note for renewal. In the following year no notice was sent; the 
insured had beenabsent, but returned to his home about the time the premium 
was due, and died shortly after, the premium remaining unpaid. On the 
paper used by the general agent in his correspondence with insured was con- 
spicuously printed, ‘‘every policy non-forfeiting.” 


* Decision filed, June 16, 1875. 
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Held, that the company was obligated to accept a note for half the premium. 


Held, that the insured could not know, until notice received, what amount he had 
to pay, and that the company could not insist upon a forfeiture until notice 
had been given. 


An adjustment effected by the general agent is binding upon the company, even 
though there be a secret arrangement that he is not authorized to adjust losses. 


Judgment affirmed. 


Smrrn D. Arxrs, of Freeport, for Appellant. 
Banzy & Nerr, of Freeport, for Appellee. 


Craia, J. 


This was an action of assumpsit brought by appellee, Fidelia E. 
Pierce, in the Circuit Court of Stevenson County, against appellant, 
the Home Life Insurance Company, to recover upon a policy of in- 
surance issued upon the life of Lorenzo D. Pierce, the husband of 
appellee. A trial was had before a jury, resulting in a verdict and 
judgment against the company for the amount of the policy. The 
company has prosecuted this appeal, and insist, first, that the verdict 
is against the evidence; second, that the court admitted improper evi- 
dence ; and third, that the court erred in modifying certain instruc- 
tions of appellant and in giving instructions for appellee. 

The two main grounds of defense relied upon by appellant on the 
trial of the cause were, first, that the policy of insurance lapsed before 
the death of the insured by reason of a failure to pay the annual 
premium due August 31, 1867 ; second, that the policy was rendered 
void prior to the death of the insured, for the reason that he was em- 
ployed as a laborer in a steamboat running on the Mississippi River 
without the consent of the company. 

The policy was issued on the 31st day of August, 1864, to appellee, 
by the terms of which, in consideration of an annual premium of 
$65.20, to be. paid on or before the 31st day of August of each year, the 
life of Lorenzo D. Pierce was insured to the amount of $2,000 for 
the term of life, with participation in profits. 

The policy contained several conditions, among others the following, 
the non-performance of which should render it void ; In case the said 
Fidelia E. Pierce shall not pay or cause to be paid the premium as 
aforesaid on or before the day herein mentioned for the payment 
thereof, or any note or notes which may be given to or received by 
said company in part payment of any premium, on the day or days 
when the same shall become due, except the note given for half the 
annual premium, and made payable twelve months after date, or shall 
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not renew such last mentioned note when the same shall become pay- 
able, and pay the interest or discount thereon. 

The policy also contained a clause as follows: That the dividend 
of profits (if any) which may become payable by virtue of this policy 
to the holder thereof, shall be applied toward the payment of the 
note taken for half premium aforesaid, and if this policy shall cease, 
or become null or void, the said Fidelia E. Pierce, her heirs, etc., 
shall be liable to pay to said company the amount of all notes taken 
for premiums which shall remain unpaid, except the balance remain- 
ing unpaid on the note taken for half premium and made payable at 
twelve months from date, and that the said last mentioned note is to 
be canceled by the said company on the surrender and cancellation 
of said policy. 

Under this plan of insurance the policy-holder was entitled to 
share in the profits of the company; the annual premium was to be 
paid one half in money and a note with the interest paid in advance 
given for the other half, due in one year, at the expiration of which, 
and when another annual premium became due, one half was paid in 
cash, the other half added to the note previously given, the amount 
the policy-holder was entitled to deducted, and a new note given for 
the balance. This was the construction given to the contract by the 
company, as shown by the manner in which it transacted the business 
annually with appellee. It also appears that the company had a 
peculiar form of a note, which it prepared for the policy-holder to exe- 
cute each year, at the home office in New York. 

This new note, together with a statement of amount due, it was the 
custom of the company to forward to the policy-holder each year be- 
fore the annual premium became due. At the expiration of the first 
year, and on the 31st day of August, 1865, the deceased renewed his 
note for $65.20, which was the half premium for the two years, and 
paid in cash $36.87, being in full of the half premium of $32.60 then 
due, and interest on the $65.20, for which he had renewed his note. 
On the 31st of August, 1866, when the time for renewal and payment 
of premium arrived, deceased did not at the time pay or renew. On 
the 24th of October, 1866, it appears deceased had lost the statement 
received from the company ; he however sent to the agent at Milwau- 
kee, $35.00. In reply he received a letter dated October 26, 1866, 
from the agent of the company, as follows : 

“TL. D. Pierce, Esq., Dear Sir: We have a letter written at Rock 
Island, October 24, conveying $35.00, currency, to pay on policy 
5940, and this is your number ; therefore we send your old note and 
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Home receipt, with a 12 months renewal note, which please sign,’and 
return. The amount of cash due at this time is $37.30 ; paid, $35.00; 
yet due, $2.30. Please send it with note.” 

In 1867 no notice was sent to appellee or the deceased of the amount 
cash or note which the company required paid in order to renew. 

The deceased had been absent from his home in Rock Island for 
about two weeks, and returned on the 30th day August, 1867, unwell, 
and died on the 10th day of September following. The premium 
that was due at that time was not paid, neither was the note renewed. 

It is urged that on account of the failure to pay the annual pre- 
mium that became due on the 31st day of August, 1867, when the 
same was by the terms of the policy payable, the policy was forfeited. 
Courts of justice do not regard forfeitures with favor, and they are 
never enforced unless the evidence is clear that such was the intention 
of the parties. In May on Ins., p. 434, it is said, if the practice of 
the company, and its course of dealings with the insured and others 
known to the insured have been such as to induce a belief that so 
much of the contract as provides for a forfeiture in a certain event 
will not be insisted on, the company will not be allowed to set up 
such forfeiture as against one in whom their conduct has induced 
such belief. 

In 1866 the annual premium was not paid until near two months 
after it became due, and yet the money when sent was accepted by 
the company without a single word of disapprobation. The general 
agent, in his correspondence with the policy-holders, used paper upon 
which was printed his card, a prominent feature of which was the fol- 
lowing: “Every policy is non-forfeiting.” The deceased had in his 
possession several letters written by the general agent of the com- 
pany, containing the above inscription in prominent letters. It is a 
matter of but little importance what was really meant by insurance 
men by the use of such language, when the advertisement was sent 
broadcast over the country ; its effect upon policy-holders could be 
none other than to inspire confidence that forfeitures would not be 
insisted upon by the company. In connection however with this fact 
there is another prominent feature in this case, which, when the two 
are taken together, were sufficient upon which to base the verdict of 
the jury. 

Was the company under obligations to give the insured notice of 
the. amount which he was required to pay before it would insist upon 
a forfeiture ? 


It is insisted by appellant that the amount to be paid annually was 
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$65.20, as specified by the policy, and the company was under no 
obligation to accept of the insured each year his note for one half of 
the premium. It is apparent, however, from an examination of the 
various provisions of the policy, that such was not contemplated and 
is not a proper construction of the contract. 

Under the policy the insured had the right to “ participate in the 
profits.” The policy provides “that the dividend of profits which 
may become payable by virtue of this policy to the holder 
thereof shall be applied to the payment of the note taken for half 
premium.” This provision is an express recognition of the right of 
the policy-holder to give his note for one half of the premium, and 
have it paid from a particular fund. It was a right the company was 
bound to recognize and could not deny. 

In the conditions, on non-performance of which the company had 
the right to avoid the policy, was a failure to pay any note which 
might be given “except the note given for half the annual premium, 
and made payable twelve months after date.” 

Here is another direct recognition of the right of the policy-holder 
to give a note for one half of the annual premium. The provisions 
clearly show that it was the intent of the contracting parties that the 
insured was required to pay only one half of the annual premium 
in cash, and that bis note was to be taken for the balance. 

When, therefore, the annual premium became due August 31, 1867 
the insured did not and could not know what amount he was required 
to pay until he heard from the company. It was known to him that 
he would have to pay one half of the premium, $32.60, but the interest 
on the renewal of the note had to be paid, and this amount depended 
of course upon the amount of the note; and the size of the note 
could not be known until the company had declared and deducted 
the dividend from it. We are therefore of opinion that notwithstand- 
ing the fact that the policy is silent as to notice, that the company 
could not insist upon a forfeiture of the policy for non-payment until 
it had given notice to the insured of the amount he was required to 
pay, and the amount of the note for renewal. This view is fully sus- 
tained by the authorities. In Parsons on Contracts, vol. 2, page 669, 
the author says: _ “In some instances the necessity of notice springs 
from the nature of the contract, though nothing be said about it.” 

Generally, when anything is to be done by one party in the per- 
formance of some act by the other, this other must give notice of said 
act, unless it be one that carries notice of itself. In Vyse vs. Wake- 
field, 6 Mees & Wels., 442, the doctrine is stated in the following 
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language: “The rule to be collected from the case seems to be this : 
that where a party stipulates to do a thing in a certain specified 
event, which may become known to him, or with which he can make 
himself acquainted, he is not entitled to any notice unless he stipu- 
lates for it; but when it is to do a thing which lies within the peculiar 
knowledge of the opposite party, then notice ought to be given to him.” 
See also Hammond vs. Gilman, 14 Conn., 486. 

The next question arising upon the record is whether the policy 
was forfeited by reason of the insured having been employed on a 
boat navigating the Mississippi River. In the summer of 1865 the 
insured commenced working on a boat as steward. On the payment 
of ten dollars appellant granted him a permit to engage in the em- 
ployment for one year from July 6, 1865. This permit would expire 
on the 6th day of July, 1866. Appellee claimed that it was renewed 
and kept in force, while the company insisted that no renewal was 
established. It was therefore a question of fact purely for the jury 
to determine from all the evidence whether the permit was renewed. 

In October, 1866, when the deceased remitted the agent of the 
company $35.00, the agent of the company acknowledged receipt of 
the money and stated there then only remained due $2.30, and a re- 
newal receipt was sent by which the policy was renewed until the 
31st day of August, 1867. If at this time there was anything due on 
the permit, it is strange nothing was said on the subject by the agent. 

On the 6th day of September, 1867, while the deceased was sick, 
his brother wrote the agent of the company a letter to know the 
amount then due. In reply a letter was received dated September 
12, 1867, as follows: “I have yours of the 6th. We had lost your 
address. Please send me a draft for the cash on your policy due 
August 31, $37.73 ; cash for permit, $10.00 ; total cash, $47.73. Also 
send the new note, and I will in return send old note, receipt, and per- 
mit to run.” 

Here is a clear admission that no statement had previously been 
sent to the deceased, and it is but reasonable to presume that if any- 
thing was due on the permit for the previous year the agent would 
have made a demand for the amount. 

In addition to this, after the general agent had visited appellee, and 
was in possession of all the facts, and had communicated with the 
president of the company, and after appellee had also written the 
president, she received, a letter from him in which he declined to pay 
the policy solely upon the ground that the premium due August 31, 
1867, was not promptly paid when due. 
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The jury, with all these facts before them, was warranted in arriv- 
ing at the conclusion that the permit to run on the river had been 
renewed by appellant. After the death of Mr. Pierce, the general 
agent of appellant called upon appellee for the purpose of adjusting 
the loss, and upon the trial appellee was called upon to testify to what 
was said by the agent, and she testified as follows: “I told Mr. 
Kellogg, at our interview at Rock Island, of the time of my husband’s 
being taken sick, and that by reason of our not receiving a notice we 
had forgotten the time when the premium became due. Mr. Kellogg 
told me that the reason we were not not notified was that the old 
secretary had died and that the new secretary had got’ hold of the 
old records, and notified us at Winona instead of Rock Island. He 
said he had never had a case like this one, but that as the company 
were all honorable men, he had no doubt they would pay it. We 
talked of my husband’s last illness, but I cannot remember what was 
said. He said he would correspond with the company and let me 
know what they would do.” 

This testimony, as well as the letter written by the general agent 
after the death of Pierce, was objected to on the ground that the general 
agent had no authority to adjust losses or bind the company by any 
act he might do in regard to a loss. 

The agent, Kellogg, represented himself to be and was held out to 
the public by the company as the general agent. He seemed to have 
the entire control of the business of the company in the Northwest. 
He wrote letters and signed receipts as general agent. We under- 
stand a general agent to be one empowered to transact all his princi- 
pal’s business. 1 Parsons on Contracts, 40. 

As Kellogg was held out by the company, and acted in the capacity 
of general agent, even if the secret arrangement between him and the 
company was that he had no authority to adjust losses, that cannot 
release the company from being bound by what he said and did when 
acting in the capacity of general agent. 

We have carefully examined the instructions given for appellee, 
and those of appellant which the court modified, and we are satisfied 
the law involved in the case was fairly given to the jury. The judg- 
ment of the Circuit Court will be affirmed. 

Affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NORTH CAROLINA. 


JuNE Term, 1875. 
On petition from Superior Court of Greene County. 


MURPHREY & CO., er at., 
vs. 


OLD DOMINION INSURANCE COMPANY. 


Title of M. to property devised to the husband of M. in trust for M. and her child - 
ren by him, and in case she should die without such children, then in trust for 
the rest of his children and their representatives at the time of such death, is 
not absolute, and if so represented voids the policy. 


If the application was signed by agent of the insured, the burden of proof is on 
the insured to show that the answers are not theirs. 


The measure of damages is the value of the goods destroyed at the time of the 
fire, not exceeding the sum insured. 


[The application was by Murphrey & Co., for $2,000, on stock of 
general merchandise valued at $3,500, and having an annual average 
value of $3,500, valued at $4,500 when the last inventory was taken, 
within three months, and to which their title was absolute. The further 


facts appear in the complaint and answer, and charge of the court.— 
Ep. Ins. L. J.] 


Farrctora & Granaer, for Plaintiffs. 


The plaintiffs in the above named action, complaining of the defen- 
dant, allege— 


1. That the plaintiffs, S. J. Murphrey and M. O. Murphrey, were 
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on the 1st of July, 1874, and still are, partners, trading under the 
name and style of “ Murphrey & Co.,” and the plaintiff B. F. Murph- 
rey was then and still is the trustee of the said M. O. Murphrey. 

3. That on the first day of July, 1874, in consideration of the pay- 
ment by the plaintiffs to the defendant of the premium of forty dol- 
lars, the defendant, by their agent duly authorized thereto, made 
their policy of insurance in writing, a copy of which will be filed as a 
part of this complaint, and thereby insured the plaintiffs, “ Murphrey 
& Co.,” against loss or damage by fire to the amount of two thousand 
dollars upon their stock of general merchandise, such as is usually 
kept in a country store, contained in one-and-a-half story frame 
shingle roof storehouse, occupied by said “Murphrey & Co.” as 
such, situated on what is known as the Murphrey farm, near Hooker- 
ton, Greene County, North Carolina. 

4, That on or before said July 1, 1874, the plaintiffs, “ Murphrey 
& Co.,” made in writing and filed with the defendant an applicatiqn 
for said policy of insurance, which is filed as a part of this complaint. 

5. That at the time of making said application and insurance, and 
from then and until the fire hereinafter mentioned, the plaintiffs, 
“Murphrey & Co.,” had an interest in the property insured as afore- 
said, as the owners thereof, as follows: the said S. J. Murphrey one 
half absolutely in her own right ; the said M. O. Murphrey the other 
half absolutely as cestui que trust, and the plaintiff B. F. Murphrey 
holding the legal title absolutely to the latter half as trustee, for the 
sole use and benefit of the said M. O. Murphrey, to an amount exceed- 
ing the amount of said insurance. 

6. That on the 24th of July, 1874, said storehouse, goods, and 
stock of general merchandise, were totally destroyed by fire, the plain- 
tiffs on their part having duly performed all the conditions and 
stipulations of said application and of said policy of insurance. 

7. That the plaintiffs duly fulfilled all the conditions and stipula- 
tions of said application and of said policy of insurance on their part, 
and more than sixty days before the commencement of this action 
gave to the defendant due notice and proof of the fire and loss afore- 
said as required, and demanded payment of the said sum of two 
thousand dollars, which was refused before this action was com- 
menced. 

8. That on said Ist of July, 1874, the property of the estate of J. T. 
H. Murphrey deceased, independent of the property included in said 
insurance, was and still is more than sufficient to pay all debts and 
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demands against said estate and the expenses of administering the 
same. 


Wim F. Dortcs, for Defendant. 


The defendant answering the complaint herein says : 

1. That it is not true, as defendant is informed and believes, that 
the plaintiffs, S. J. Murphrey and M. O. Murphrey, were on the first 
day of July, 1874, and still are partners. On the contrary, the defen- 
dant is informed and believes that they were then and are now mar- 
ried women, and the defendant is informed and believes that they 
have never become free-traders. That defendant is informed and 
believes that the said S. J. Murphrey was on the first day of July, 
1874, and is now, the wife of D. A. Murphrey, and that said M. O, 
Murphrey was at said date, and is now, the wife of B. F. Murphrey, 
her trustee. P 

3. That paragraph third is true, except that the payment of forty 
dollars was made by the plaintiff, B. F. Murphrey, as defendant is 
informed and believes, and defendant insured not the plaintiffs, but 
Murphrey & Co., whom the agent of the defendant supposed to be 
the said D. A. Murphrey and B. F. Murphrey, the latter having 
made the application'for insurance, and having signed the same and 
fraudulently concealed from said agent the fact (if it was a fact) that 
said S. J. Murphrey and M. O. Murphrey were interested in said 
goods, and having further fraudulentlycon cealed the fact that the title 
40 one half of said goods was in himself as trustee of said M. O. 
Murphrey, as defendant has been informed and believes he did. 

4. That paragraph fourth is admitted to be true, except that defen- 
dant is informed and believes that the application was made by B. F. 
Murphrey, and was signed by him in the name of Murphrey & Co. 

5. That defendant is informed and believes that paragraph fifth is 
not true. On the contrary, defendant is informed and believes that 
said property insured was in part the property of the said D. A. 
Murphrey and B. IF’. Murphrey, and that a portion thereof belonged 
to the estate of J. T. H. Murphrey, who had recently died leaving a 
will, to which the said D. A. Murphrey qualified as executor. 

6. Defendant believes it to be true that said storehouse, and the 
goods and merchandise which were then in said storehouse, were 
destroyed at the time stated; but defendant says it is not true that 
plaintiffs on their part have duly performed all the conditions and 
stipulations of said application and policy of insurance. 

7. That no part of paragraph seven is true, as defendant is in- 
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formed and believes, except that plaintiffs demanded payment, which 
was refused, before this action was commenced. Defendant admits 
that more than sixty days notice was given, but says that due notice 
and proof of the fire and loss as required was never given. 

8. Defendant is informed and believes that paragraph eighth is not 
true. On the contrary, defendant is informed and believes that the 
personal estate of the said J. T. H. Murphrey is largely insufficient to 
pay his debts. 

10. Defendant further says, upon information and belief, that the 
plaintiff, B. F. Murphrey, at the time of the application for said 
insurance, not only concealed the true ownership and value of said 
goods, but fraudulently represented the ownership thereof, and 
fraudulently represented the value thereof to be much more than they 
were really worth; that plaintiffs fraudulently claim to have lost goods 
by said fire, of much larger value than were in said siore at the time 
of said fire. Wherefore the defendant demands judgment for costs, 
ete. 

The plaintiffs ask the court to instruct the jury as follows: 

1. That the delivery over to the plaintiffs of the goods bequeathed 
in the testator’s will vested in them the title thereto, and this with- 
out regard to the sufficiency of personal assets to meet the testator’s 
liabilities. 

2. That the defendant not being a analiien, nor having any interest 
in the testator’s estate, cannot question the title as derived under the 
delivery and assent of the executor. 

3. That the plaintiffs having the goods, and the right thereto, have 
an insurable interest therein entitling them to maintain the action. 

4, That the plaintiffs had a perfect title within the meaning of the 
conditions of the policy. 

5. That if the jury believe that the defendant’s agent, R. S. Shields, 
only made inquiry as to the name of the firm to be insured, and 
the value of the goods, and upon that prepared the application and 
policy, there was no misrepresentation or concealment vacating the 
policy. 

6. That if no fraudulent representations or concealment were made, 
and the representations were honestly made as to the property in- 
sured and its value, the plaintiffs are entitled to recover the value of 
the goods, not exceeding the sum insured at the time of the fire. 

The defendant prays the court to instruct the jury : 

1. That under the contract contained in the policy of insurance, 
mentioned in the complaint, the plaintiffs, Murphrey & Co., have ex- 
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pressly warranted that all the statements made in their application 
for insurance, filed with said complaint, are absolutely true. Babbitt 
vs. Ins. Co., 66 N. C. Rep. 

2. That if the burden of proving, to the satisfaction of the jury, 
that all of said statements are true, rests upon the plaintiff. 

3. That if the jury find that any one or more of said statements 
were not true at the date of said application, to wit, on the Ist day 
of July, 1874, the plaintiffs are not entitled to recover. 

4, That the plaintifis having positively stated in their said applica- 
tion that an account of stock had been taken within four months just 
before the said Ist day of July, 1874, and having admitted on the 
trial that no such account had been taken since the month of 
February, 1873, they cannot maintain this action. 

5. That the plaintiffs having positively stated in their said applica- 
tion that their title in the goods insured was “ absolute,” if the jury 
find that their said title was on the said 1st day of July in any respect 
less than absolute they cannot maintain this action. 

6. That what constitutes an “absolute title,” is a question of law 
arising upon admitted facts, and the correctness of the copy of the 
will of J. T. H. Murphrey, introduced in evidence by the defendant, not 
being disputed, and the title to said goods being admitted to have 
been in the said J. T. H. Murphrey previously to his death, the plain- 
tiffs’ title in said goods was on the said 1st day of July not absolute ' 
and they cannot maintain this action. 

7. That the plaintiffs have not even offered to prove all the state- 
ments contained in the said application to be true, and must therefore 
fail in this action. 

8. That the plaintiffs having, in their proof of loss, arrived at the 
value of the goods destroyed by a calculation which estimates the 
goods bought from Spiser to have been worth $3,200, when in fact 
they only cost J. T. H. Murphrey $2,200, which value they state in 
their said proof to have been $2,700, the defendant is entitled to 
have the said value reduced by $1,000, and in no case can the plain- 
tiffs recover to exceed $1,700. 


Bonn, J. 
If the jury find from the evidence that the title of the plaintiffs to 
the property insured was derived from the testator, Josiah T. Murphrey, 
who by his last will and testament devised the same to his son B. F. 
Murphrey, to be held in trust solely for the use and benefit of Mary O. 
Murphrey, wife of said B. F’. Murphrey, and her children by him, and in 
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case she should die without such children, then in trust for the rest 
of his children and their representatives at the time of such death, 
and shall further find that the plaintiffs by their agent represented in 
their application for said insurance that their title to the property 
insured was absolute, then the plaintiffs are not entitled to recover in 
this action; and if the jury find from the evidence that the said appli- 
cation for insurance was signed by the agent of the plaintiffs, though 
the same may be in the handwriting of the agent of the insurance 
company’s agent, they are bound by it unless they can show that the 
answers to the questions therein are not their answers or those of 
their agent, and that he did not assent thereto. 

And the measure of damages is the value of the goods destroyed 
at the time of the fire, not exceeding the sum insured by the policy. 

Verdict for plaintiffs of $1,500, with interest. On motion of defen- 
dant a new trial granted, after which the case was compromised by 
payment of $800 and costs by defendant. 


COURT OF APPEALS OF NEW YORK. 


HENRY H. BLOSSOM, Respondent, 
vs. 


LYCOMING FIRE INS. CO. Appellant. 


Substantial compliance with a policy condition requiring proofs of loss to be 
furnished within thirty days is essential to recovery. 

The casual visit of an adjuster, without authority from the company to inquire 
about the loss, but intimating nothing about the liability of the company, was 
not a waiver of the condition. 

A letter from the company upon the receipt of proofs, some four months after the 
loss, objecting to its liability because the proofs came too late, and because the 
claim was fraudulent, was not a waiver. 

It was error to submit the question of waiver to the jury. 

Judgment reversed. 





1876.] Blossom vs. Lycoming Fire Ins. Co. 


G. W. Cuarman, for Appellant. 
G. W. Horcuxtss, for Respondent. 


Auten, J. 

Several questions of minor importance are made by the record, 
which we deem it unnecessary to consider, for the reason that the 
point made by the defendant, of the failure of the plaintiff to furnish 
proof of loss within thirty days after the fire, entitled the defendant 
to a nonsuit upon the evidence as it stood at the close of the trial. 
That the condition was not complied with was conceded ; that a sub- 
stantial compliance with that condition, unless waived by the insurers, 
was necessary to enable the plaintiff to recover is well established. 
Savage vs. Howard Ins. Co., 52 N. Y., 502; (2 Ins. Law Jour., 769 ;) 
Underwood vs. Farmers J. S. Ins. Co., 57 N. Y., 500; (3 Ins. Law 
Jour., 771 ;) upon a careful review of the case we can find no evi- 
dence of a waiver of this condition by the defendant. There was no 
commuiication, direct or indirect, between the plaintiff and the 
defendant or its agents in respect to it, nor any negotiations between 
them from which the plaintiff had a right to infer that a strict com- 
pliance with every condition of the policy would not be insisted upon; 
neither was there proof of any act by the defendant or its agents 
which could have led the plaintiff to believe that the proofs of loss 
prescribed by the policy would not be required. The action of 
Krouse, the adjuster, in visiting the premises and making inquiries 
into the circumstances of the fire, were not known either to the plain- 
tiff or to any agent of his, so that his omission to furnish the proofs 
was not induced by such action. Had the plaintiff known of the 
doings of Krouse they could not legitimately have influenced his 
action or omission to act in respect to the proof. The visit of Krouse 
was without authority or direction from the defendant, and was rather 
tasual than otherwise, and precautionary, that he might be better able 
to act understandingly should occasion require. He neither by act 
or by declaration intimated that the defendant would be or was liable 
to pay the loss, or that the loss was recognized as a valid claim against 
the company. In truth there was no communication or negotiation 
between the plaintiff and defendant or its agents after the notice of 
the loss, if such notice was ever given, until the forwarding of the 
proof of loss in April, after the fire which occurred in November. 
But stress was laid by the learned judge, in his charge to the jury, 
upon the letter from the defendant to the attorney for the plaintiff 
upon the receipt of the proof of loss some four months after it oc- 
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curred. In that letter the defendant takes two objections to its lia- 
bility. First, that the proof of loss was too late ; and that it should 
have been made within thirty days after loss ; and second, that the 
claim was fraudulent—distinctly taking the ground that the condition 
as to proof of loss had not been complied with. The taking of another 
and distinct objection was not a waiver of the first. The entire letter 
was a distinct intimation that the company would rely upon both the 
objections stated. Had the defendant omitted to notice the omission 
to furnish proof of loss within the time prescribed, that time having 
long elapsed, it is questionable whether it would have been deemed a 
waiver, for the reason that it was too late to supply the omission, and 
the plaintiff would have lost nothing by the omission of the company 
to call his attention to it. The defendant was at liberty, in response 
to the claim then made for the first time by the plaintiff, to take 
every objection which was open to it. The objections were not bad 
for duplicity, neither did one annul or destroy or operate as a waiver 
of the other. 

It is difficult to see how a party waives or is estopped from taking 
an objection which he distinctly asserts, and makes at the very first 
opportunity. There was no evidence of waiver, and it was error for 
the learned judge to submit the question to the jury. The result 
was, as may be expected in every like case, the jury sympathizing with 
the insured, and thinking lightly of conditions which are really of the 
essence of the contract, and regarding them rather as technicalities 
than matters of substance, have given their verdict against the insur- 
ers. The judgment must be reversed and a new trial granted. 

All concur. 
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CONNECTICUT SUPREME COURT OF ERRORS. 


Fersrvuary Term, 1875. 


CONTINENTAL LIFE INS. CO. 
vs. 


BENJAMIN H. PALMER, er -at. 


Under a Connecticut contract P. insured the life of her husband, payable to her- 
self if living, if not, to their children. She died before her husband. One of 
the children also died during the life of his father, leaving issue C. 


Held, that the instrument was testamentary in its nature, and should be construed 
in accordance with the rules of descent. 


Held, that the children had interest in the policy from its inception, which was 
transmissible to heirs. 


Held, that C. is entitled to that portion of the fund which his father would have 
taken if living. 


[The facts in the case, which are sufficiently set forth in the opinion, 
were found by the Superior Court of Hartford County. The ques- 
tions of law were reserved by request of the parties for the opinion 
and advice of this court.—Ep. Ins. L. J.] 


CARPENTER, J. 

Betsey A. Palmer insured the life of her husband, Benjamin W. 
Palmer, in the sum of three thousand dollars, payable to herself if 
iving, if not, to their children. She died before her husband. Amos 
F. Palmer, one of the children, also died during the life of his father, 
leaving issue Charles T. Palmer, one of the respondents. The ques- 
tion reserved for our consideration is whether Charles T. Palmer 
takes an interest in the policy, or whether the whole sum insured 
vests in the surviving children. 
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It will aid us in the solution of this question to consider briefly the 
nature, object and purpose of this policy. In form it is a contract 
for the payment of money. In substance it closely resembles estate 
left by a deceased person. Its purpose is a provision for the benefit 
of the family after the death of the husband and father. It isin some 
sense an estate left by the deceased. Had it been payable to his 
representatives, the title to the policy would have vested in him, and 
its avails would have been technically his estate. Being payable to 
the wife and children, it is brought within the provisions of the statute 
exempting it from the claims of creditors. But for the statute it 
would have been a fund in the hands of his representatives for the 
benefit of creditors, provided the premiums had been paid by him. 
In such a case the operation of the statute would be in effect to vest 
a portion of his estate immediately in the widow, or heirs, without 
the intervention of executors or administrators. This case does not 
show whether the premiums were paid by the husband or the wife ; 
nor is it material ; the construction of the contract must be the same 
whether they were paid by the one or the other. Had the premiums 
been paid by him, and the policy been made payable to his executors ° 
or administrators, it would have vested in them as such,-and would 
have been liable for debts, and subject to distribution like any other 
estate. So too of the excess beyond the amount exempt from the 
claims of creditors. There is then so near a relationship between the 
money represented by this policy and the estate of a deceased person 
that we think it should be governed by the same general principles. 

The statute of distribution furnishes the rule of division in all cases 
where it is not otherwise provided. Where there is an intention 
manifested according to the forms of law to change the course of 
descent the statute must yield. That intention is usually found in 
wills ; in the case before us it is in a contract authorized by law. 
Had the wife survived she would have taken and the property would 
have been diverted from the channel indicated by the statute. Her 
prior decease gives it to the children, substantially in harmony with 
the statute. This instrument, being testamentary in its nature, should 
be interpreted by the same rules. Therefore, as in wills of doubtful 
meaning, one construction being in harmony with the statute, and the 
other contrary to it, preference is given to the former ; so this con- 
tract should receive an interpretation, if possible, which will dispose 
of the fund according to the law of descent. We think there is no 
difficulty in so interpreting it. There is a natural presumption that 
the parties so intended it. When we consider that it was a mother 
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who made this contract, and who probably paid the premiums, we 
cannot possibly presume that she, had her attention been called to it, 
and had she known that the child of one of her children would be- 
come an orphan before the policy became payable, would intentionally 
deprive such child of all interest in the policy. Had such been her 
intention it would have been easy to express it in unmistakable terms. 
Had the policy been payable to her “ surviving children,” or to those 
who “should be living” at the death of the insured, it would have 
removed all doubt. one 

But supposing, as she doubtless did, thxt all the children would sur- 
vive, the policy was made payable to them generally. And now a 
contingency has arisen which manifestly was not contemplated. If 
the natural presumption cannot be regarded as a legal presumption, 
and the law to meet the contingency is compelled to interpolate in 
the contract a provision either limiting the payment to the surviving 
children or including as payee the issue of a deceased child, we 
think both reason and justice require the latter. It requires no argu- 
ment to show that it is just. Its reasonableness is equally apparent 
when we consider the nature and object of the estate and the relation 
to it of the parties concerned. 

There is another view which may be taken of this case, and which 
will lead us to the same result. The moment this policy was executed 
and delivered it became property, and the title to it vested in some 
one. It will not-be claimed that it vested in the person whose life 
was insured. It must have vested, then, in all or in a part of the 
payees. The payees consist of two parties, the wife and the children 
As only one could take and enjoy the property ultimately, it did not 
vest in all as tenants in common, nor did it vest in either so as to 
give a right to the present enjoyment of it. It was not, however, a 
mere expectancy nor a naked possibility, but it was a possibility 
coupled with a present interest. It was visible, tangible property, and 
like any other insurance policy it was capable of assignment and 
had an appreciable value. Each party took a conditional, not an 
absolute, right to the whole policy. It was not a consideration pre- 
cedent, but subsequent. The title vested in point of right immediate- 
ly, but was liable to be divested upon the happening of a subsequent 
event. The right to the policy in a strict sense was not contingent ; 
the possession and enjoyment of the fund thereby created were post- 
poned to the future, and were contingent. This contingency applied 
to both parties, to the wife as well as to the children. Her enjoy- 
ment of the fund depended upon her surviving her husband, the 
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children’s upon her husband’s surviving her. In respect to each it 
was a then present right to the future enjoyment of property, but it 
was liable to be defeated by a subsequent contingency, and was cer- 
tain to be defeated as to one of them. That such a right is recog- 
nized as property, and is transmissible to heirs, is a proposition abun- 
dantly established by the authorities. 

The question has usually arisen in cases involving the construction 
of wills. But we cannot perceive that it makes any difference wheth- 
er the instrument directing the payment of money is a will or a con- 
tract. So long as cases are alike in other respects we Aipprehend 
that they will be governed by the same principles. 

In Winslow vs. Goodwin, 7 Met., 363, this subject is considered 
and the doctrine broadly asserted that a contingent interest in real or 
personal estate is transmissible, like vested interests, and the English 
authorities cited seem to sustain that position. We have no occa- 
sion to say that every contingent estate is devisible. Where the con- 
tingency is of such a nature that no interest vests until the happen- 
ing of the event upon which the estate depends, it is difficult to see 
how anything can be transmitted to heirs. 

So too, if the death of a party in whom a contingent interest is 
vested is an event, by reason of its happening before some other event 
upon which the estate is given to others, the heirs take nothing, an 
jllustration of this is found in the present case. The wife dying be- 
fore her husband, her interest in the policy did not descend to her 
heirs, but died with her, and the interest in the children became abso- 
lute. 

In Winslow vs. Goodwin, the testator gave an estate, real and per- 
sonal, in trust for the sole and a separate use of a married daughter, 
and at the death of her husband it was to be conveyed to her and her 
heirs. The will further provided that if she died in the lifetime of 
her husband the trustee should hold it in trust for her children until 
they respectively became of age, when it was to be conveyed to them. 
There were nine children, all of whom were born in the lifetime of the 
testator. The daughter died, her husband surviving her. Two of 
her children died before she did, and one afterward, all of whom died 
without issue. It was held that the deceased children had an inte- 
rest in both the real and personal estate, which was transmitted to 
their heirs. 

That is a strong case, and is an authority for holding that the 
children in the present case had an interest in the policy from its 
inception, which was transmissible to heirs, 
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The English cases are equally decisive. Indeed the rule was estab- 
lished there at an early day, and does not appear to have been de- 
parted from. Weale vs. Lower, Pollexfen, 54; Anonymous, 2 Vent., 
347 ; Pinbury vs. Elkin, 1 P. Wm’s, 563; Chancery vs. Graydon, 2 
Atk., 616 ; Hodgeson vs. Rawson, 1 Ves., 46; Barnes vs. Allen, 1 
Brown, C. C., 181; Jones vs. Roe, 3 Term R., 88. The latter case 
was decided in 1789. Lord Kenyon Ch. J., at the commencement of 
his opinion manifests a little impatience that the question should 
then be discussed as an open one, and closes his opinion by saying, 
«‘I sincerely hope that this point will be now understood to be per- 
fectly at rest.” In 1810, the doctrine was again recognized. Perry 
vs. Phelps, 17 Ves., 173. 

In Fearne on Remainders, 364, the rule is laid down as follows: 
* And in general it seems that contingent interests pass to the real or 
personal representatives, according to the nature of such interests as 
well as vested interests, so as to entitle such representatives to them 
when the contingencies happen. But some cases may arise where 
the existence of the devisee of the contingent interest, at some particu- 
lar time, may by implication enter and make part of the contingency 
itself upon which such interest is to take effect.” The rule is thus 
stated by Chancellor Kent, 4Com., 261: ‘“ All contingent and execu- 
tory interests are assignable in equity, and will be enforced if made 
for a valuable consideration, and it is settled that all contingent 
estates of inheritance as well as springing and executory uses, and 
possibilities coupled with an interest, where the person to take is 
certain, are transmissible by descent, and are devisable and assign- 
able.” The doctrine as stated by Mr. Redfield (Redfield on Wills, 390,) 
applies directly tothe present case. “It seems to be settled beyond 
question that all vested estates, even though liable to be defeated by 
conditions subsequent, are transmissible, and by consequence devis- 
able.” 

Our own court has applied this doctrine to a life insurance policy 
like the one in the case at bar, and held that an interest vests in the 
payee during the lifetime of the person whose life is insured so as to 
be the subject of testamentary disposition, notwithstanding such inte- 
rest is liable to be defeated by a subsequent contingency. Keller vs, 
Gaylor, 40 Conn., 343. 

In Conn. Mut. Life Ins. Co. vs. Burroughs, 34 Conn., 305, the 
policy was like the present one. The life of the husband was insured 
for the benefit of the wife, and in case of her death of the children. 
The wife assigned the policy to a creditor, and died during the life- 
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time of the husband. It was held that the interest of the children 
was unaffected by the assignment, and that they were entitled to the 
avails of the policy. See also Chapin vs. Fellowes, 36 Conn., 132. 

For these reasons we are of the opinion that Amos F. Palmer, at 
the time of his decease, had an interest in this policy which was trans- 
missible by descent, and consequently that the respondent, Charles P. 
Palmer, is entitled to that portion of the fund which his father would 
have taken if living. 

The Superior Court is advised to render judgment accordingly. 
In this opinion the other judges concurred, except Park, C. J., who 
dissented. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF OHIO. 
Motion by plaintiff to dismiss and remand to State Court. 


ELIZABETH CLIPPINGER, Apm’x or THE 


Estate oF Joun CreEsTEaD, 
vs. 


MISSOURI VALLEY LIFE INS. CO.* 


Failure to enter copies of papers etc., in the United States court for removal 
from a State court within the time prescribed by statute, defeats the jursdic- 
tion. 

The right of removal is not dependent on the action of the State court. The re- 
fusal of the State court to grant the petition for removal, and accept the re- 


quired surety, does not excuse a failure to enter papers within the prescribed 
time. 


Isaran Pinztars and C. M. Huaurs, for Plaintiff. 
Marvin, Harr & Squire, for Defendant. 


* Decision rendered January, 1876, 
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WELEER, J. 


The plaintiff filed a petition against the defendant, on a policy of 
insurance, in the Court of Common Pleas of Allen County, on the 
28th day of December, A. D. 1872. On the 18th of January, 1873, 
and before appearance, the defendant, being a non-resident company, 
filed a petition for removal of the case to the Circuit Court of the 
United States, and at the February term, 1873, of said court, filed 
the necessary affidavit, and offered surety as required by the statute, 
at which term the Common Pleas Court refused to make an order of 
removal, and dismissed the petition, the defendant excepting to the 
ruling. 

On the 19th of April, 1873, the defendant filed its answer in Com- 
mon Pleas to the original petition, on which issue at the October 
term, 1873, a trial was had, and verdict and judgment entered for the 
plaintiff. At the same term a second trial was demanded and allowed, 
and bond given therefor, as authorized by the statute of the State. 
Afterward, on the 19th of February, 1874, an amended answer was 
filed by the defendant to the original petition in said court. On the 
23d of February, 1874, in term time, a second petition for removal to 
this court was filed by the defendant, alleging non-residence in the 
State, with proper affidavit alleging local prejudice, and surety offered 
and bond given, as required by the statute, for removal. At the May 
term, 1874, answer to petition for removal was filed by the plaintiff, 
and on hearing the court dismissed the petition for removal. At the 
October term, 1874, a second trial on the issue made in the original 
case was had in said court, and a verdict and a judgment rendered 
for the plaintiff. 

On the 13th of March, 1875, the defendant filed a petition in error in 
the District Court of Allen County to reverse the judgment so last ren- 
dered in the Common Pleas, alleging for error, among other things, 
the dismissal of the petition for removal as aforesaid ; and at the 
April term, 1875, of said District Court, that court reversed the Com- 
mon Pleas for the assigned error of dismissing said petition for re- 
moval. At the May term, 1875, of the Common Pleas, in pursuance 
of the said judgment of the District Court, that court made an order 
accepting the sureties, and ordered that no further proceedings be 
had in said court in the case. 

Certified copies of the pleadings, etc., were filed in this court on 
the 26th day of August, A. D. 1875. 
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The plaintiff files a motion to dismiss the case from this court and 
remand the same to the State Court : 

First. Because the petition, affidavit and bond for the removal of 
the cause to this court were not filed in the Court of Common Pleas 
until after the trial of the cause. 

Second. Because the certified transcripts of the process, pleadings, 
etc., were not filed in this court within the time prescribed in the 
statute after the filing of the petition, affidavit and bond for re- 
moval. 

Third. Because the removal of the cause to this court is contrary 
to law, and this court has no jurisdiction to try and determine the 
same. 

In determining this motion it will only be necessary to examine the 
second ground of the motion in connection with the third. As to the 
time of filing of the petition for removal to this court, it is conceded 
that the first petition was in time under the act of 1789, and the 
second under the act of A. D. 1873, which combines the preceding 
statutes on that subject in the Revised Statutes then passed. 

It would seem, from the fact that the defendant after having filed 
the first petition for removal failed to file copies of the process, etc., 
in this court, and filed an answer in the State court, and there went to 
trial on the issue made, as well as the filing of a subsequent petition, 
affidavit, etc., for removal in 1874, that it had waived any right to file 
the papers under that petition. Indeed it is not claimed that it had 
such right. , 

The question then is, had the defendant the right to file copies, 
ete., in this court under the second petition. No question is made as 
to whether the case itself was a proper one to be removed, or that 
the defendant had not brought itself within the statute by the filing 
of a petition and affidavit and offer of surety in the State Court, but 
it is claimed that it did not file the papers for removal in this court 
within the time prescribed by the statute. 

Each of the statutes upon the subject of removal, in force at the 
time the last petition was filed, provide “that on filing such petition 
and affidavit, and offering good and sufficient surety for entering in 
such Circuit Court, on the first day of its session next to be held, 
copies of the process, etc., it shall be the duty of the State court to 
accept surety and proceed no further in the case, and that when said 
copies are entered as aforesaid in the Circuit Court, the cause shall 
then proceed in the same manner as if it had been brought there by 
original process.” 
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Thus this court obtains its jurisdiction in such cases, and thus the 
jurisdiction of a State court is terminated ; that is to say, by a com- 
pliance, on the part of the party seeking to remove a cause, with the 
provisions of the act of Congress respecting such removals, and as 
the jurisdiction of this court in such cases is of a purely statutory 
character, the provision of the act of Congress should be strictly fol- 
lowed or no jurisdiction is obtained. 

But it may be urged that in the case at bar, although the petition 
for removal was duly filed, supported by the proper affidavit to bring 
the application within the provisions of the act of Congress, and good 
and sufficient surety was offered, yet the Court of Common Pleas de- 
feated or obstructed defendant’s right of removal by dismissing its 
petition and refusing to accept the surety, and that this operates to 
excuse the defendant for its failure to enter copies, etc., in this court 
on the first day of its then next session, and enlarge’the time within 
which this may be done. 

The answer is, the Court of Common Pleas had no power to do 
this. Its “duty” is clearly defined by the act of Congress, viz., “to 
accept the surety and proceed no further in the cause.” A failure or 
refusal to perform this plain duty cannot defeat the right of the defen- 
dant to remove the cause. On this point the language of an eminent 
jurist of New York is so clear and comprehensive that it is adopted 
here. Says Judge Blatchford: “No action of the State court could 
either confer the right or take it away. The discretion to be exer- 
cised by the State court in passing on the question as to whether the 
proper steps for a removal have been taken, and as to whether the 
surety is good and sufficient, is a Jegal discretion,” (7. e. a discretion 
to be exercised in a legal manner and in accordance with its “duty.”) 
“No order of the State court for the removal of the cause is neces- 
sary.” “The right of the defendant to a removal is not dependent 
on the question whether the State court does or does not make an 
order for the removal. If it were so dependent, the refusal of the 
State court, in a proper case, to make such an order, would make it 
impossible for the defendant to secure the removal, except by carry- 
ing the suit through the State tribunals,” * * and thence “to the 
Supreme Court of the United States. (Sec. 6, Blatch. C. C. Reports, 
117, 118.) This interpretation of the acts of Congress stands uncon- 
tradicted so far as my researches have extended, and is believed to be 
the true one ; and in the conclusions of the learned judge from the 
premises there laid down I am forced to concur. Hesays: “If he 
(the party seeking a removal) does all that is necessary to secure a 
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removal, then, whether the State court makes an order of removal or 
not, he can perfect the removal by entering in this court, at the 
proper time, copies of the proper papers, and his appearance and 
special bail, if necessary.” As will have been seen, the proper time 
for entering in the Circuit Court “ copies of the proper papers,” etc., 
was on the first day of the next session after the filing of the petition 
for removal, affidavit, etc. In this case the last petition for removal 
was filed in the Court of Common Pleas on the 23d of February, 1874. 
The first day of the then next session of this court was the 7th of 
April, 1874, and “copies of the proper papers” were not filed in this 
court until the 26th of August, 1875 ; a point of time too late to en- 
able this court to obtain jurisdiction of the cause in the manner pro- 
vided by the statute. Nor can the action of the Court of Common 
Pleas of Allen County be held to excuse the delay, nor to enlarge the 
time within which the defendant might and should have completed 
the steps necessary to the removal of his cause to this court. 

In the act of 1875, which takes the place of all preceding statutes 
on this subject, we have a legislative construction that the time of 
entering copies, etc., in this court is material to the jurisdiction of 
this court. That act provides that “if the term of the Circuit Court 
to which the same is removable then next to be holden, shall com- 
mence within twenty days after the filing of the petition and bond in 
the State court for its removal, then the removing party shall have 
twenty days from such application to file copy of record, etc.” 

The motion is sustained and cause stricken from the docket for 
want of jurisdiction. , 





CASES DECIDED IN THE LOWER COURTS. 


DISPOSITION OF POLICY BY WILL. 
Chancery Court of Nashville, Tenn, 


FANNIE C. WILLIAMS 
ivs. | 


ELEANOR N CORSON er at.* 


A husband who has taken out a policy of insurance on own life, payable in the 
usual form to him, his executors, administrators and assigns, may dispose of 
the same by will. 


The provisions of the Code, 2294 and 2478, directing that such a policy shall sur- 
vive to the benefit of the widowand children, and shall not be subject to the 
debts of the husband, only apply when the policy remains fundisposed of by 
the husband in his lifetime. 


Opinion by Mr. Cuancentor Cooper.’ 


H. O. Williams died in the year 1871, having first made a valid 
nuncupative will by which he bequeathed his personalty, and especial- 
ly the surplus proceeds of a policy of insurance on his own life, to his 
widow, the defendant, Eleanor N., now the wife of defendant, H. C 
Corson. This policy was made payable, on his death, to his execu- 
tors, administrators and assigns. Being in debt, the decedent had, in 
his lifetime, transferred a part of this policy to secure his creditors, 
leaving a residue of the sum assured of about $2,400. This amount 
the widow has collected and claims under the nuncupative law. The 
complainant is an only child of the decedent by a former wife, and 


* From Nashville Commercial and Legal Reporter. See also case of Continental Life Ins. Co. 
vs. Palmer, reported in this number, p. 305.—Ep. Ins. L. J. 
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has filed this bill by next friend, claiming a share of the funds re- 
ceived from the policy, under the Code, sections 2294 and 2478. It 
is agreed that the demurrer of the defendants to the bill raises the 
question whether the proceeds of such a policy can be bequeathed by 
will, or must pass under the statute, and argument has been made 
accordingly. 

Section 2294 of the Code reads thus: “A life insurance effected 
by a husband on his own life shall inure to the benefit of the widow 
and next of kin, to be distributed as personal property, free from the 
claims of creditors.” 

Section 2478 is: “ Any life insurance effected by a husband on his 
own life, shall, in case of his death, inure to the benefit of his wife 
and children ; and the money thence arising shall be divided between 
them according to the law of distributions, without being in any 
manner subject to the debts of the husband, whether by attachment, 
execution or otherwise.” 

Both of these sections are taken from the act of 1846, ch. 216, § 3, 
which was construed by the Supreme Court of this State, in Rison vs. 
Wilkerson, 3 Sneed, 565.. The language of that act was: “That 
any husband may effect a life insurance on his own life, and the same 
shall in all cases inure to the benefit of his widow and heirs, in the 
present rates of distribution, without being in any manner subject to 
the debts of said husband, whether by attachment, execution, or 
otherwise.” The act is a little stronger in its phraseology than the 
Code in using the words “ in all cases ” in connection with the opera- 
tive clause, “shall in all cases inure to the benefit” of the widow and 
heirs. But in substance the provisions are the same. 

The statement of the case, as made by the learned judge who deliv- 
ered the opinion in Rison vs. Wilkerson, shows that the policy in that 
case was, like the policy in this case, in the ordinary form, taken out 
by the husband, and by him assigned, with the assent of the com- 
pany, as collateral security for a debt of the husband. It is manifest- 
ly an inadvertency on the part of the reporter, when he says, in the 
preliminary statement of facts, that the insurance was effected by way 
of indemnity to the husband’s creditors. The bill was filed by the 
widow and children against the creditors, claiming the whole amount 
of the insurance under the act of 1846, precisely upon one of the 
grounds assumed in argument in this case, that the statute was plain 
and positive that the policy should in all cases inure to the benefit of 
the widow and children, and should not be subject, in any manner, to 
the claims of creditors. The contest was between the widow and 
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children on the one side—parties expressly preferred by the act; and 
creditors on the other—parties expressly excluded by the act. It 
was therefore a stronger case than the one before the court, where 
the contest is between the widow and child, both of the preferred 
class. 

**It is contended,” says the court, “that this act operates as a 
settlement upon the widow and children of the insured, and cannot be 
diverted from their use and benefit by any act of his, or his creditors.” 
“Tts phraseology,” they add, “is very strong and forcible in favor 
of the rights of the widow in exclusion of the creditors But it must 
have given to it a sensible construction. * * Surely it was not in- 
tended to divest the insured, while he lived, of the right of disposing 
of his own as he pleased, so as to bind those who might come after 
him and stand in his shoes. * * We think that nothing more is 
intended by the act, and that no other operation can be given to it, 
than to prevent a fund of this kind from passing into the hands of 
the administrator, with the other effects of the insured, in favor of 
the widow and children ; or, in other words, to prefer them to credi- 
tors to that extent. But it can only apply where the claim remains 
undisposéd of by the deceased. His power over it during life is not 
at all affected by the act, but continues as ample and unrestricted as 
before.” 

Language could not possibly be stronger or plainer. The act was 
not intended to prevent a husband, who takes out a policy on his 
own life in the ordinary form, from dealing with it, as with any 
other property he may acquire. It will only apply where the claim 
remains undisposed of by the deceased during his life. It is obvious 
that a disposition by will is as efficacious to dispose of a man’s prop- 
erty as a disposition by assignment or deed. If his power during life 
is not affected by the act, but continues as ample as before, the power 
to bequeath remains as effective as the power to transfer by assign- 
ment. 

Undoubtedly it is within the competency of the legislature to limit 
the power of disposition of property by will, for the benefit of the 
widow and children of the testator, or other persons. The civil law, 
as it exists in France and Louisiana, does, for the benefit of the child- 
ren, limit the power of the parent to give his property by will to third 
persons to a definite portion of the estate. And the testamentary 
power, it would seem, has been limited in this State in regard to 
property exempt by law from execution, at any rate where the estate is 
insolvent and the contest is between the widow and children and the 
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creditors. Pride vs. Watson, 7 Hersk., 232. If the estate be solvent, 
and the contest is with a legatee of the exempted articles, the ques- 
tion might be different, and certainly other principles controlling the 
rights of the parties would come into play. The legislation under 
consideration in this case has not, either in express terms or by fair 
implication, gone so far. It does not control the power of disposi- 
tion at all, and only provides for the benefit of the widow and child- 
ren to the exclusion of creditors, where the parent and father has not 
made in his lifetime a valid disposition of his property. The power 
of disposition is one of those incidents of ownership which lies at the 
basis of modern civilization, and can, it seems to us, only be curtailed 
by the clearest expression of legislative intent. 

But it is urged the assured cannot dispose of the policy by will, 
for the reason that the will does not speak until the death of the tes- 
tator, add in such event the statute steps in and makes the distribu- 
tion, and hence the will must be held for naught. The answer is, 
that by the decision of Rison vs. Wilkerson, the power of disposition 
during life is not affected by the act, and that this power may be 
effectually exercised even if the gift or grant, whether it be by deed 
or will, do not become practically operative until after death. It is 
the execution in life that gives validity to a will or deed, and the time 
when the donee goes into possession, or reaps the actual benefit, is a 
mere incident. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Firz.—Note to increase stock. 

A note given to a mutual insurance company “to increase the capi- 
tal stock,” cannot be sued on and treated as a premium note. 

An assessment by the company is not evidence of the money due 
on such note. 

It must be averred that there was a resolution under proper 
authority to increase the capital stock, and that it was so increased. 

Where the property belonged to a manufacturing company in which 
insured was a stockholder, there being no authority in the company’s 
charter to insure against losses on stock; Held, that there was no 
insurable interest. 

Penn. Central Ins. Co. vs. Gayman. 

C. P. Dauphin Co. Pa, 


Frre.—Premium note assessment. 

A premium note given to a mutual insurance company when sued 
on requires an affidavit of defense. It is not sufficient to aver that 
the funds of the company have been wasted or badly managed; it 
must be stated that they are not required to cover losses or pay debts. 
The member of a mutual company is responsible for bad management 
and must pay his portion of losses until his whole note is exhausted, 
although thereby no fund is left to secure his property against loss. 
Hackney vs. Alleghany Ins. Co., 4 Barr., 185 ; Sterling vs. Mercantile 
Mutual Ins. Co., 3 Casey, 75; Coil vs. Pittsburg Female College, 4 
Wright, 439. If fraudulent acts are relied on by way of defense, 
their nature and character should be set forth that the court may 
judge how far they would tend to relieve the defendant, or to what 
extent he, as a corporator, may be considered a participant. 

West Branch Ins, Co. vs. Smith, 

C. P. Dauphin Co. Pa, 
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Premium note—Foreign corporation. 

It is a good defense to a premium note to a mutual insurancecom- 
pany of another State, that the note was given in Indiana to an agent 
of the company, the company not having complied with the Indiana 
statute respecting foreign corporations. Mutual insurance companies 
are clearly within the statute. 

A State, allowing a foreign corporation to do business within its 
limits, may impose such reasonable conditions as it sees fit. Payson 
vs. Withers, distinguished. 

The order of assessment by the court does not bind the maker as 
to the validity of the note—his defense to the note can be heard 
when action is brought upon it. 


Lamb, assignee of Winneshiek Ins. Co., vs. Lamb. 
* Opinion filed August, 1875. 





